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- Attention: Hillary Smith

Dear Ms. Smith:

Pursuant to the request of Rev. Paul Sawyer, enclosed is a complete first draft of the
Memorandum in support of the challenge of the Democratic Media Legal Project to the
constitutionality of the Telecommunication Acts and the current structure of the media industry.

As you will see, the Memorandum considers and advocates two major constitutional
issues: The Telecommunications Acts and the media structure under the supervision of the
responsible government agency (the FCC): (1) violate the F irst Amendment by failing to protect
freedom of speech and a free press necessary to secure the diversity of information and viewpoints
required for the people’s self-governance, and (2) violate the equal protection clause of the Fifth
Amendment by denying to distinctive classes of people information, viewpoints and access available
to a controlling corporate group. ' '

: In an introduction, this memorandum briefly examines the background and factual
setting of the case. Finally, the Memorandum discusses several basic procedural issues: who should
bring the action, who should be sued and where suit should be brought. These final points are not
for inclusion in a Memorandum in Support of our Constitutional claims; rather, they are matters to
be decided before a draft of a complaint is compieted. : '
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Needless to say, this Challenge is innovative and the outcome difficult to predict. I
believe our Constitutional arguments are sound and will accomplish a significant step forward in
braking the media’s drive to control the thoughts and culture of the millions of people who are

- currently without an effective legal weapon to remedy the situation.

Joh il

Jonathan W. Lubell

Sincerely,

JWL/b
Enclosures
cc: 7 Paul Sawyer
r. Henry Kroll, Democratic Media
Legal Project
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MEMORANDUM IN SUPPORT OF CONSTITUTIONAL CHALLENGE TO THE
TELECOMMUNICATION ACTS AND THE MEDIA STRUCTURE

L INTRODUCTION

We present here a preliminary draft of the various sections of the Constitutional Challenge
- that the Democratic Media Legal Project proposes to bring. The Challenge encompasses two Basic
claims. The first, that the current telecommunications/media structure viollates the purpose’of the
.First Amendment to Proteét freedom of speech and free press so as to secure the diversity of
information and viewpoints necessary for the people’s self-governance. This claim highlights the
view enunciated in the Constitution and by legal scholars that America’s fundamental notion of
democracy rests on the principie 0f the people’s self-governance which réquires that the people
receive and have access to a dive_rsity.of information and Viewp;)ints. | The second claim is that the
current telecommunication/media structure has denied distinctive classes of people - including
Aﬁ_’i;a.n-Arnericans, Native Americans, people from Latin America countries, women, _dis.tincti.\.fe
cultural groups and other groups, informatibn and viewpoints and 'ac'ces.s which is a;failable toa
distinctive controlling class. This pattern constitutes a denial of equal protection under the Fifth
Amendment and was a foreseeable and inevitable resul.t of the terms of the statutes governing the
media and their application by the Federal Comﬁmnicatioﬁs Commission.

This draft further generally discusses thé law regarding the parties and the venue for the
Constitutional Challenge. The appropriate conclusioné on these matters-WiH require a closer and
more particuiar examination. {These.subjects arid discussions are not to be included in a final
memorand_ur'n in support of the Constitutidnal Ch.allenge but are matters that ml;st be considered in
bringing the lawsuit.] |
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I1. BACKGROUND

A, The Power of the Media

1. | Over the last two decades the technological changes in telecommunications
ﬁave changed the media industry. The media now include a diverse variety Qf techniques for
conveying to the eaﬁh’s population information, viewpointsl, values, consciousness. Through
television, cable, radio, print, internet and the growing sﬁtellite technolégy, media’s reach is many
_-times greater and more intense than ever before. I_ |

2, Control over the knowledge éf what is happening. What this means is that
the knowledge of what has happened, is occurring and will be occurring in the future is spread to
every corner of the earth by this highly technological media. The information conveyed By thé
media has been distorted and fabricate, while other information, highly relevant to the population
having knowledge of evenis and people to enable them to make the deéisions necessary to the
governance of the country, has been concealed. The impact of the media is so powerful that fictional
entertainment presented by the ﬁedié is treated as reality. Thus, after the death of a character fmﬁ
NBC’s "The West Wing", a fictionalized drama of the White House, the Assembly of the California
legislature on May 10, 2001 actually observed a moment of silence in memofy of the fictional
character’s déath. The medig, thus, have crossed the magic line of .converting for the population
fiction into fact, illusion into reality, by reason of the pqwgrﬁil persuasiveness of the media’s
techniques.

3. The power o'f the ﬁﬁega—nﬁédia is expressed not only in their fechnological
reach throughout the globe and their control of knowledge by their dominance of communication
but aiso-by their ability to _recreate the very consciousness of the people. Thus, the individual’s

2
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identification with a group has been redefined. The concept of a "working class" has evaporated and
now the media have the population viewing themselves as middle-class, homeowners, the baby-
boom generation or something else. Sometimes, the media may recognize a group classified as
"poor" but always making clear that né one wants to be identified with that group. Similarly, the
media have redeﬁned ouf system of values. Through televisipn, radio, newspapers, magazinés and
internét, wealth and property have become the true values because - as the media convey - they are
the signals of success. Human values have been subordinated to property values. This has been
accompl_ished by the media’s message - not only through their regular programming featﬁres .and
entertainment shows - but also by their ubiquitous ads in which fancy cars, mansions, luxurious
vacations are what we are told we want and should aim for. |

The consciousness of the population has also been changed by the media’s role as
image maker. The real persqﬁ is never presénted, rafher_ that person’s image as the'rﬁe(iia desire to
construct it is all the public sees - whether it is George W. Bush, Dick Cheney, the fabrication of
intelligent and fair news commentators, and others. In the main, and except for dramatic and
overwhelming events that cannot be i gﬁored, the news is not about events that will affect the lives

of the people and their societies - not about peace negotiations, sales of arms, destruction of the

environment. Rather the news is about entertainment: who is going with whom, who is getting a

divorce, box office and record sales, etc. A prime example is the media’s treatment of drugs where
there is more information about celebrities using drugs than the international billion dollar drug trade

conducted by governments, armies, large corporations, etc.

In a fundamental way the media have significantly influenced reality for billions of people

and have determined how people react to what is happening around them.

3
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II. . THE CURRENT SCHEME / STRUCTURE OF THE MEDIA'

The telecommunications media picture today consists of six world-wide mega cdrporations_
that dominate through ownership and .c'ontrol the media industry. Briefly, they are Time Warner,
Disney (ABC), Viacom (CBS and Westinghouse), Newscorp (Fox), Bertelsmann and General
Electric (NBC). Their prime media assets are: Time Warner: Warner Bros., HBO, CNN, CNN
International, CNN/ Spérts Tllustrated, TBS Superstation, TNT, and many othérs, Time, Fortune, Life,
.Sports Hlustrated, Vibes, People, and at least 15 other magazines, Little Brown & Co., Warner
Booké, Book of the Month Club; _D_i_s_p_éy: ABC, Disney Channel, A&E, Lifetime Network, ESPN,
10 network news programs, 12 TV stations, 11 newspapers, 1,400 retail Stores'featurinlg many of its
television, motion piéture anci print produ(;ts; Viacom: Paramount Pictures, CBS, MTV, VH.I, '
Nickelodeon, TV Land,' Showtime, UPN, 18 U.S. television stations, over 400 stations carrying CBS
News, Simon and Schuster, Pocket Books, Blockbuster Video rental, ﬁ.ve theme parks, a Widespread
movie theater empire outside of the United States; News Corp.: Twentieth Centgry Fox, Fox
- Television Network, 22 television stations, FX Cab1§ network, Fox News channel, Harper Collins,
‘over 130 daily newspapers including New York Post, The Times (of London), Boston Herald, 23
magazines including TV, Seventeen, New York Magazine, 70% of Australia’s newspaper circulation.
Bel’celsm.arm: Random Hpuse, Knopﬂ Pantheon, Crown Fawcett , Ballantine, Vintage, Aﬁchor,
Bantam Doubleday, Dell and Delacorte, Barnesandnoble.com (50% intr.); General Electric [ NBC 1:.
NBC Network, 9 television stations, 15 cable faci.lities-, numefou_s television programs purporting
to present the news and its analysis including: The Today Show, Weekend.Tod;ay, Meet the Press,

NBC Nightly News with Tom Brokaw, Nightline, NBC News at Sunrise.
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The further consolidation and control of the media industry in the last few years has been
overwhelming. Thé situation is getting worse and not only 1s democracy in jeopardy., but from a
constitutional viewpoint, the very purpose of the First Amendment has been violated by the
telecommunications media strucfure created by the Télecommunications Acts and utilized by the

media giants while proclaiming they are protected by the First Amendment.

IV.  THE RESTRICTION ON DIVERSITY OF INFORMATION AND
VIEWPOINTS RESULTING FROM THE STRUCTURE OF THE
MEDIA AND THE APPLICATION OF THE TELECOMMUNICATIONS
ACTS VIOLATES THE FIRST AMENDMENT, ITS PURPOSES OF
SECURING THE INFORMATIONAL DIVERSITY NECESSARY
FOR SELF-GOVERNANCE AND THE DEMOCRATIC NOTION OF
THE POWER OF THE PEOPLE TO GOVERN EMBODIED
IN THE U.S. CONSTITUTION

A, The Fundamental Theory of Démocracy and the First Amendment

The core democratic notion of our country is that "we the people” govern. Thisis the
opening phrase of the Constitution and it was intended to establish the nature of the government and
society. In order to assure that pﬁnciple of democracy the First Amendment was enacted. [t

proclaimed that freedom of speech and free press would secure the diversity of informatioh and -

viewpoints necessary for the people’s self-governance.
The current structure of the media under the federal communications acts where a few mega
for-profit corporations control the vital flow of mass communications in our nation has crippled the

First Amendment guarantee and undermined the possibility of democracy.
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B.  The Analysis of Professor Alexander Meiklejohn
This analysis of the First Amendment and scheme of self-governance, of democracy,
was examined and urged by the educator and scholar Alexander Meiklejohn - a person highly

respected in both the educational and legal fields. Justice William Brennan described Dr.

Meiklejohn’s argument:

He argued that the people created a form of government under which
they granted only some powers to the federal and state instruments
they established; they reserved very significant powers of government
to themselves. This was because their basic decision was to govern
themselves, rather than to be governed by others. This was a

- fundamental departure from the English and other existing forms of
government and was this country’s great contribution to the science
of government. The first amendment, in his view, is the repository of
these self-governing powers that, because they are exclusively
reserved to the people, are by force of that amendment immune from
regulation by the agencies, federal and state, that are established as
the people’s servants. (79 Harvard L. Rev.1, 11-12, 1965).

The self-governance principle of the Constitution finds-its support not only in the Preamble
| but also in the First Amendment.itself, the Tenth Amendment whi.ch speaks of powers reserved "to
the people", and Article I, Sec. 2 which speaks of a reserved power which the ;Jeoplé have decided
to exercise by providing for the election of members to the House of Representatives. |

C. - The Historical Root_s

The nature of the democracy and of free speech provided by the Constitution was

reco gnized by the Framers to be different than the English form of governmeﬁt. The difference is

found in the self-governance principle. Thué','jn Madison’s Report on the Virginia Resolution it is
stated:

In England, with its hereditary and nonresponsible monarch, it was
amaxim that the king can do no wrong, and Parliament, two thirds of

)
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whose membership was also hereditary and nonresponsible, claimed
omnipotence. In America, however, the executive was not held to be
infailible nor the legislature unlimited, and both, being elective, were
‘responsible. Necessarily, therefore, a different degree of freedom of
the press was contemplated by American constitution-makers. An
elective, limited, and responsible government required a much greater
freedom of animadversion that might be tolerated by such a
government as that of Great Britain. And since the electoral process
was the essence of a free and responsible government, a wide latitude
for political criticism was indispensable to keep the electorate free,
informed, and capable of making intelligent choices. '

InNew York Times v. Sullivan, 376 U.S. 254, Justice Brennan in 1964 wrote of the Framer’s
approach to the nature of the government that the Constitution created:

"[Madison’s] premise was that the Constitution created a form of
government under which "The people, not the government, possess
the absolute sovereignty.” The structure of the government dispersed
power in reflection of the people’s distrust of concentrated power,
and of power itself at all levels. This form of government was
"altogether different” from the British form, under which the Crown
was sovereign and the people were subjects. "Is it not natural and .
necessary, under such different circumstances,” he asked, "that a
different degree of freedom in the use of the press should be
contemplated?" Id., pp. 569-570. Earlier, in a debate in the House of
Representatives, Madison had said: "If we advert to the nature of
Republican Government, we shall find that the censorial power is in
the people over the Government, and not in the Government over the

people.”

D. The Nature and Purpose of the First Amendment and the Principle -
of Self~Governance Have Been Recognized in Prior Decisions

The Courts have indicated their appreciation of the Meiklejohn analysis. As pointed
out by a member of the Third Circuit Federal Court of Appeals, Professor Meiklejohn’s "writing

upon the speech-press clause have been enormously influentiat ﬁpon members of the Supreme

Court." (Capital Cities Media Inc. v. Chester, 797 F.2d 1164, 1183 (3d Cir. 1986)).
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And in words that reflect both the self-governance analysis and its significance inour

current context, Justice Black stated in 1945:

[The First] Amendment rests on the assumption that the widest
possible dissemination of information from diverse and antagonistic
sources is essential to the welfare of the public, that a free press isa
condition of a free society. Surecly a command that the government
itself shall not impede the free flow of ideas does not afford non-
governmental combinations a refuge if they impose restraints upon
that constitutionally guaranteed freedom. Freedom to publish means
freedom for all and not for some. Freedom to publish is guaranteed
bv _the Constitution, but_freedom to combine to keep others from
publishing is not. Freedom of the press from governmental

- interference under the First Amendment does not sanction repression
ofthat freedom by private parties (Associated Press v. U.S., 326 U.S.
1, 20 (1945) (emphasis supplied). '

Past cases have recognized the serious F irst Amendment concerns in an era \;vhere means of
expression have become dominated by a few corporations which, under. thé federal regulatory
scheme, may prevent or circumvent communicating to the people diverse information, viewpoints
or culture. These decisions recognize the dynamic impact on the purpose of the First Amendment
resulting from the control of mass commuﬁications by the mega corporate media.. ‘Thus, in National
Citizens Committee for Broadcasting v. F.C.C., 555 F.2d 938, 948-949 (D.C. Cir. 1977), the Couﬁ
| stated: |

The Commission has recognized that a policy of diversity is central
to the Communications Act, and it has denied licenses to otherwise
qualified applicants on the strength of that policy. Since denying
access to the airwaves to some involves a substantial though at this
time necessary, resttiction of speech, it follows that the Commission
acts properly when it attempts to promote diversity by allocating
stations to those without control over an alternative major media
voice. The Supreme Court has given its approval to a diversity policy
based on First Amendment and antitrust considerations. The First
Amendment "rest on the assumption that the widest- possible
dissemination of information from diverse antagonistic sources is

8.
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2096, 36 L.Ed.2d 772 (1972). [Footnotes omitted].
Thatanarrowing of the diverse voices that can communicate over the mass media will impair

the First Amendment was recognized by C.J. Bazelon when he described the enhancement of the
First Amendment resulting from a broadening of those.-who are able to communicate to the people
their diverse information aﬁd views: "the First Amendmeqt seéks to further fhe ‘search for truth’.

Surely that search will be facilitated by government policy that encourages the maximum numbers

essential to the welfare of the public." Associated Press v. United

States, 326 U.S. 1, 20, 65 S.Ct. 1416, 1424, 89 L.Ed. 2012 (1944).
"The public interest’ standard necessarily invites reference to First
Amendment principles.” Columbia Broadcasting System, Inc. v.
Democratic National Committee, 412 U.S.. 94, 122, 93 S.Ct. 2080,

of searches."” National Citizen Committee for Broadcasting, (555F.2d at 950-951).-

In Turner Broadeasting Sys. Inc., V. FCC,512U.8.622,656-657,(1994), the Supreme Court

recognized the

that the First Amendment rather than shielding the media from government action has an interest in

preventing the private media from restricting the flow of information and ideas to the public. There,

impact of private control of the media on "the free flow of information and ideas" and

the Court stated:

[w]hen an individual subscribes to cable the physical connection
between the television set and the cable network gives the cable
operator bottleneck, or gatekeeper, control over most (if not all) of the
television programming that is channeled into the subscriber’s home.
Hence, simply by virtue of its ownership of the essential pathway for
cable speech, a cable operator can prevent its subscribers from
obtaining access to programing it chooses to exclude. A cable
operator, unlike speakers in other media, can thus silence the voice of
competing speakers with a mere flick of the switch. |

The potential for abuse of this private power over a central avenue of
communication cannot be overlooked. The First Amendment’s

command that government not impede the freedom of speech does

not disable the government from taking steps to ensure that private

#387057.v1 \8BBEB 588

9



interests not restrict, through physical control of a critical pathway of
communication, the free flow of information and ideas. (Emphasis
suppled.)

Court decisions have recognized the importance of diversity to the purpose of the First

Amendment even when that diversity will impinge upon the activities of the media operator. In

Telesat Cablevision, Inc. v. City of Riviera Beach, 773 F. Supp. 383,412 (S.D. Fla. 1991) the Court

found:

The public, educational, and governmental ("PEG") access
requirements of the City’s ordinance have been shown to be
rationally related to a substantial government concermn. The City has
listed a variety of goals for the requirements, including: permitting
fuller citizen participation in government by increasing information
of government activities, encouraging the dissemination of diverse
information, permitting the dissemination of information by public
schools and universities to the communities in which they are located,
and permitting access to the public for groups whose views might
otherwise not be expressed due to limited financial resources or lack
of popularity. Like the PGE chamnels, the requirement that cable
operators provide free service to governmental buildings - schools,
fire stations, police stations, and the like - expand available sources
of information, multiply the diversity of view points, and thus foster
First Amendment interests. |

Similarly, the House of Representatives’ Report accompanying the 1984 Cable Act
legislation, recognized the primary purpose of the First Amendment to present a wide diversity of

information sources to the public:

The development of cable television, with its abundance of channels,

can provide the public and program providers the meaningful access

that, up until now, has been difficult to obtain. A requirement of
reasonable third-party access to cable systems will mean a wide
.diversity of information sources for the public - the fundamental
goal of the First Amendment ~ without the need to regulate the
" content of pro gramming prov1ded over cable. :

10 7
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H.R.Rep. No. 934, 98" Cong.2d Sesé. 30, reprinted in 1984 U.S. Code Cong. & Admin. News. at

BN

667.

Other cases, early documents from the founding of the government, discussions in learned
journals show that fhe self—govémance analysis has power and support. It has never been sought io
be applied - and, therefore,'nevef rejected - to require an alteration of our media system so that the
First Amendment will play its role of securing the ﬁmdamenté.l democracy at the core of the
Cons‘lcituti'on. |

This legal challenge rests upon__the reality of the media structure today: (1) The concept of
self-governance lies at the core of the system of democracy created by the Constitution. (2) A
system of self—’governénce requires that the people - those who ultimétely are to govern - receive
diverse, differing information and views without any group, because of lack of resources or political
relations, being excluded from communicating that information and views. (3) The cufrent media
structure has fatally struck at the purpose of the First Amendmenf By allowing and even protecting
. the consolidation of th;e communication of information and views to a féw mega m\edi_a.
conglomerafes reflecting homogenous viewpoints and culture and a dqpl_icating. of restricted

information.

V. THE TELECOMMUNICATIONS ACT OF 1996 VIOLATES THE EQUAL
PROTECTION CLAUSE OF THE FIFTH AMENDMENT

The Telecommunications Act of 1996 ("the Act") violates the equal protection clause by

purposefully creati_ng a disparate impact against'fninority' station owners. As a result of the legacy
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of'the intent requirement in Washington v. Davis and its progeny, courts require that a plaintiff prove
legislative intent when making a prima facie case of discrimination. While no longer the _'.'sole
touchstone” in proving discrimin.ation, courts look at eVideﬁce of disparate impact as a good starting
pointin making out a prima facie case. However, courts require additionel iﬁdicia of intent. While
courts do not set forth a.speciﬁc set of factors to identify intentional diserimiﬁation, they look to
various factors that suggest legislative intent, including evidence of past discrimination and
-knowledge of and failufe to remedy a known disparate impact. The Federal Communications
Commission was aware of the disparate impact caused by the application of the Act. This
knowledge, coupled with past discrimination against minority stati_oﬂ owners satisfies the intent
requirement for a prima facie case of discrimination.

Alternatively, the 1996 Telecommunications Act denies equal protection rights to minority
tnedia station ovﬁlers by creating a discretionary process by which the FCC awards station licenses.
The Supreme Court applies different standards to prove discriminatory in‘fent oIl & Case by case basis_
by applying an ebj ective test to prove discriminatory mtent in cases where the application of the law
under scrutiny permits little to no discfetion and a subjective test to prove discriminatory intent in
cases where the application of the law under scrutiny is discreﬁonary. ..Under the framework
established by the Supreme Court, the discretionary appifcation of the 1996 Teleco@micaﬁons
Act shoeld be evaluated by the subjective test because it requires that the FCC exercise ciiscretiori
when awarding station Iicens.es to applicants. The piaietiffe must prove that 1) they belong to an
identiﬁabie group claiming an unequal application of the Act; 2} the identiﬁable claes is under
represented iﬁ the media station owner field; and 3} the process by which the FCC awards mass
media licenses is susceptible to .abuse.

12.
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Because 6f past discrimination against Plaintiffs, the FCC’s failure to_clorrect the current
disparate impac.t'created by the Act and because the proéess by which the F CC awards mass media
licenses satisfies the purpo_seful discrimination doctrine set forth in Washington v. Davis, the Court
should find that the Act violates Plaintiff’s Eqﬁal Protection rights.

A, The Telecommunications Act of 1996 Violates the Equal Protection

Clause of the Fifth Amendment by Purposefully Dlscnmmatmg
Against Minority Station Owners

The Equal Protection Clause of the Fifth Amendment provides in part that "o étate shall
..deny to any -person within its jurisdiction the equal protection of the laws." This literally means
that the gévemment -o_r' its agent.is p;'ohibited from treating some of its_ citizens with disparity.
However, even though the Constitution guarantess the right of equal protection, the Supreme Court
has created difficult hurdles whénever a challengé to a governmental policy is made.

According to Washington v. Dayvis, 426 U.S. 229 (1976) when there is evidence of a

- disparate impact upon minorities, a plaintiff must show that discriminatory intent or discriminatory.
purpose exiéts. A showinglof a disparate impact coupled with evidence of "something else” that
shows legislative intent will satisfy the intent requirement. - The Davis coﬁrt while reco gnizing that
a policy mﬁy be facially .ne.utral and absent of explicit intent .proceeded to state that "an invidious.

discriminatory purpose may often be inferred from the totality of the relevant facté,_inc luding the fact

that the law bears more heavily on one race than on another." Id at 242. See Yick Ho v. Hopkins,
118 U.S. 356 (1886). A policy designed to serve neutral ends can be nevertheless discriminatory

if it benefits or burdens one race more than another, that 18, "more burdensome to the average black

than to the more affluent white.” Washington' v. Davis, 426 U.S. at 248. The relevant facts may

provide circumstantial evidence of discriminatory purpose since "a purpose to discriminate must be

#387057.v1 \88888 \888
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present which may be p_roVen by systématic exclusion . ..or by the unequal application ... to such
an extent as to show intentional discrimination." Atkins v. Texas, 325 U.S. 398, 402-4-3 (1945).

In this instance, the FCC applies the Telecommunications Ac-t of 1996 to régullate the
broadcast industry, promote diversity and to eliminate eﬁtry barriers that would hinder minorities’
quest to become a part Qf this industry. The Commission has recognized that the public suffers when
minorities are under-represented among owners of television and radio stations: "Acute under
.representation of minorities among broadcast owners is troublesome | . . . unless minorities are

encouraged to enter the mainstream of the commercial broadcasting business, a substantial portion

of our citizenry will remain under served.” Statement of Minority Ownership, FCC Task Force

Report, 68 FCC 2d 979, 981 (2000). However, although thé FCC promulgates diversity in both
programming and ownership, the record shows that minority ownership barely exists | and
programming is not diversified. The Commission’s attempts to fostér diveréity is ineffective since
"the FCC’s definition of diversity ﬁas remained conépicuously elusive since the F CC refers to -
diversity to. mean race, gender, idéology among other things and given the protean nature, the
concept of diversity in mass .media 1s in danger of Becofning amorphous,” Krotoszynski, RIJ. &

. Blaiklock, R.A., Enhancing the Spectrum, U. 1. L. Rev., 813, 819 (2000). Inarecent case, the court.

sated that the FCC "has failed to define the goal of diversity in a minimally coherent fashion."

Luthefan Church-Missouri Synod v. FCC, 141 F.3d 344?' 351-356 (D.C,, Cir. 1998). See Capital

Cities v. FCC,29F. 3d 309,'31_1 (7" Cir. 1994) and Schurz Comm.. v. FCC, 982 F.2d 1043, 1045-

1045 (7™ Cir. 1992). .
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1. Disparate Impact Coupled with Additional Indicia of Intentional
Discrimination Satisfies Washington V. Davis Requirement of
Legislative Intent : '

Washington v. Davis and its progeny require a plaintiff to prove intent when claiming an

unconstitutional discrimination. In Washington v. Davis, a case involving a challenge to an

employment examination that excluded four times as many African Americans as whites applying
for positions on the DC police force, the Supreme Court indicated that discriminatory purpose was
required i cases challenging facially neutral state action having a disparate impact against

minorities. See Washington v. Davis, 426 U.S. at 240. Furthermore, a belief that racial animus is

amotivating factor based on disproportionate impact is simply not enough since the Equal Protection
Clause is violated "only if that impact can be '.traced to a discrimi-nato;‘y purpose.” Personal
Administrator Qf Massachusetts v. Feeney, 442 U.S. 256, 271. ( 1979j; |
Therefore, to make a pﬁma facie case of discrirﬁination, plaintiff must show that the
government policy has a disproportionate impact on a spéciﬁc cléss of persons as well other indicia

that, when combined with the totality of the evidence, suggest an "invidious discriminatory purpose."

See Washihgton V. Dayis. 426 'U.S. at 242. In the present case, the plaintiff must prové that the Act
has a disparate impact on minority station owners, and that the FCC has failed to iﬁplemént
programs to correct this disparity. Together, these factors satisfy the intent requirement as set forth
in Washington v. Davis, and accordingly, maké out a prima facie case of discrimination.

When a prima facie case is made out, as long as there is a showing of discriminatory intent,
"the burden of pfoof then. shifts to the governrﬁent to rebut the presumptioﬁ of unconstitutional

action by showing that permissible racially neutral state action produces monochromatic results.”

- Washington v. _Davis; 426 U.S. at 241._See also, Alexander v. Louisiana, 405 U.S. 625,632 (1972).

15
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Surely, with statistical evidence indicating a signi.ﬁcant disparate impact on minorities coupled with
the FCC’s acknowledgment of such disparate impact and failure to remedy the same, the onus will
then shift to the FCC to prove that the Act of 1996 does not discriminate against minorities.

a. The Supreme Court Looks to Disparate Impact as a Threshold Issue in
Proving Discriminatory Intent

'The importance of disparaée iﬁlpapt and intent on the Telecommunications Act is the manner

.in which it simultaneously achieves and hides its discriminatory purpo.se through its policies and
licensing requifements. Ortiz, Daniel R., The Mﬂh of Intent in Equal Protection, 4i Stan L. Rev.

1105, 1107.  Although overt racial animus may not have Iéd Congress to enact the

Telecommuniéations Act, its "failure to account for a sﬁbstantial and foreseeable dispg:rate imﬁact

violates the spirit and letter of equal protection.”” U.S. v. Clary, 34 F.3d 709, 777 (1 994).

Dispropértionﬁte impact aloné "cannot be the sole touchstone of an iﬁvidious racial discrimination

claim forbidden by the Constitution.” McLaug hiin v. Florida, 379 U.S. 184 (1964). Neverthéles’s,

the Supreme .C.ourt has specifically stated that disparate impact is ."not irrelevant” wheﬁ attempting

to prove discriminatory intent. See Washington V. _Davié, 426 U.S. at_242. In fact,. the Court stated

that the_impéct of an ofﬁciai action that bears more héavily on one racé than on another provides "an
i‘mpértant starting point" to determine discriminatory intént. | See Village of Arlington Heights V.

Metropolitan Housing Development Cém., 429 U.S. 252, 266 (1977).

Although the Supreme Court makes it difficult to prove racial discrimination in facially
neutral government policies, such proof may still be established as demonstrated by a recent 10th
Circuit decision affirming a lower court’s judgment that the state of New Mexico singled out

Navajos for unfavorable treatment when grants were reduced without cause. The district court held
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that the more than forty percent cut in funding "was motivated by discriminatory intent in violation

ofthe Equal Protection Clause.” Navajo Nation v. State of New Mexico, 975 F.2d 741, 742 (1992).

The court found thdt-the cut n funding was "discriminatory because it sin;gled out Navajos for
unfavorable treatment and that the cut had a disparate impact on the Navajo community.” /d at 743. -
See also Personnel Adrriinistratbrs v. Feeney, 442 U.S. at 272. The Navajo court first looked to the
disparate impéct of the government action to determine the State’s discriminatory purpose. It then
found that since the state was aware of the disparate effects of the cut on the Navajo nation, this
knowledge and failure to rémedy was enough to satisf}:f the intent requirement as set out in

Washing'ton v. Davis,

b. Even with the Presence of Disparate Impact, the Supreme
Court Requires Additional Evidence of Intent When Proving
Dlscnmmatorv Purpose .

The Davis court held that a neutral law does not violate the Equal Protection Clause solely

because it results in a racially disproportionate impact; instead, the disproportionate impact must be

traced to "a purpose to discriminate on the basis of race.” Washington v. Davis,U.S. 426 at 238-244,

While impact is an important starting i)oint, Villége of Arlington Heights v. M¢trob01itan Housing
Defelopmént Corp., 429 U.S. 252 made clear thg.t ".[disparate] impact alone is not determinative
absent a stark showing [of disparate impact]." Arlington Heights 429 U.}S. at 465. The Court
requires additi.onal' indicia of governmental intent to prove a prinia facie case of discﬁmination.
' "Soniething else” in addition to evidenée of disparate impact can be offered as long as discriminatory

policies that inhibit minorities are "so overt and pervasive that the state agency must be held to have

known of them and to have acquiesced in their operétion." See Bell, Derrick: Race, Relation and

American Law, Aspen Law & Business, (4™ ed. 2000). It may also be recognized that the required

#387057.v1 165586 \885
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intent can be proven by raising the standard from the natural, probable and foreseeable result to the
inevitable result of state policies. Curry Diane, ’I_‘h.e. Equal Protection Clause Defined, Distorted or
Disregarded (Apﬁl 10, 2001) (unpublished conference paper, Sarah Lawrence Collegé).

" While the Court has never analyzed a Speciﬁc iist of factors when determining governmental
intent, the court has looked at a variety of factors to determine whether a government p'olicy
discriminates; 1) disparate impact; 2) foreéeeabiiity of the consequence of the éction, 3) historical
background; 4) history of the decision.making processj 5) departul;és from normal substantive factors
or #rocedures; 6) legisiative or administrative history. The Supreme Court has indicated that the test

is not exhaustive and in fact its application has been inconsistent. Arliﬁgton Heights, 429 U.S. at

266.

The Court examined the first two factors, namely disparate impact and foreséeability of such

disparate impact, in Personnel Adm’r of Massachusetts v. Feeney, 442 U.S. 256 (1979), where a
woman challenged Massachusetts’ employment preferences to men, thereby Ac‘:reating a dispa_rate
impact against women and violating equal protection under the coﬁstitution. The court found that
"ciiscriminatory ﬁumoée implies that a Violatioﬁ of i.'ntent’ i_s-ah awar;ness”of .6ne’s action, that the
government actor reafﬁrmed a particuiar coufse of action despite the effects upon an identifiable
minority group." _.E_m 442 U.S. at 278, 280. -Althbugh the court held that the foreséeabﬂity Qf
a disparate impact would not be sufficient to prove d:iscrimination, it nevertheiess stated that it would
_consider "the foreseeability of a neutral rule fwhen it had é] bearing upon thé existence of
discrimina_tory' infent;" that is, Wh_ere_ a "strong infefence that the adversé gvents were desired canbe

reasonably drawn" from the fbreSeeabﬂity of those adverse events. /d at 279, 280.
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The third factor looks to the historical background including prior decisions to determine the
presence of discriminatory intent. . .-In a school segregation case, the court looked at the s;:hool
_ béafd’s practices during the preceding forty yeafs and determined that the failure to hiré minoﬁties
presented ."historicai practices that created an inference motivated by a'.discriminatjbry purpose.”

People Who Care v. Rockford Board of Education, 851 F.Sﬁpp. 905, 924 (N.D. Ill. Feb. 18, 1994),

In another case, the court considered the "racially limited housing opportunities,” Angell v. Zinsser,

473 F. Supp. 488, 498 (D. 'C_onn. 1979.), as relevant historical evideﬁce when analyzing
discn'minatdry purpose. |

The fourth factor focuses on the history of the coht‘ested decision. The coﬁrt cons‘ideréd. the
"S(-squence. of events" prf;aceding a government decision to pass an ordinance that had a dispérate |

‘impact on an identifiable group. See Chﬁ.rch of the Lukumi Babalu Aye v. City of Hialeah, 508 U..S.

520, 540-542, (1993).. Courts also look to-the "failure to _addfess the disparate impact in fhe first
place and its fﬁiiuré to téke steps té ameliotate it,” United States v. Texas, 628 F. Supp. 304, 315,
(E.D. Te'x; 1985) as relevant %acfors in de‘;ermining discrimiﬁﬁién.

The fifth factor looks to whether a décision represents a departure from ‘th.t.e substantive

procedures and whether the government actor used another procedure tothe detriment of a protected

group. fn Navajo Nation, sﬁﬁré, thé court fquhd ihat the funding reducﬁon "d_ccﬁrred out'side ofthe
normal brqcedural process. and w1thout conéiderati_on to thé noﬁnél. substanﬁve criteria” to | find _
di'scn;mination. _See'Na'vajo liiation, 975 F.2d at 744, |

| - The final factof in fhe .Arling. ton Heights test looks to the legislative or administrative hiStéry

which could include reports, minutes and statements made regarding the government’s policy.

Courts have reviewed the official minutes of avillage's déliberations‘when determining llegisilati_ve '
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intent. See Arlington‘iHeights, 429 U.S. at 268. ~Similarly, the Supreme Court has inferred

discriminatory intent from comments made by city officials with respect to members of the Santaria
faith-1in order to conclude that a government policy discriminated against a spepiﬁc group. Church
 of the Lukumi Babalu Ave, S08USS. at 541-542.

Professors Eisenberg and Johnson observed that one of the most frequent indicators of

Plaintiff success is "evidence of discriminatory statements made by members ofthe decision making

body.” Eisenberg, T & Johnson, S, The Effects of Intent, 76 Cornell L. Rev. 1151, 1187 Inthe case
at bar, the FCC has ackﬁowledged that the Act discriminates against minority station owners. The
official F(£C report states that there ére si gniﬁcaﬁtly less.minorities in the broadcast industry and. that
there is discrﬁmir_xation aga.inst. minoriﬁes due to "sevérai fa_ctérs that impede minorities frém
entering, successquy cbmpeting and/or. sun(iying such as limited acce'ss. to debt and eqﬁitj,
exélusion from powerful network éf informatic;n and cong’ressional Iawé,_ court rulings and FCC
rules, regulatmns and pohmes wh1ch operated to the detmment of small and minority owners.'
Market Entry Bamers, Discrimination and Changes in Broadcast and Wireless Llcensmg The Office
of General Counsel FCC (2000). |
| Si_nce, the FCC has aqlmowledged tﬁat thé Act affects minéﬁties negaﬁ{fely; then according
to Washington V. Davis aﬁd Arlington Hef.ghts,.piaintiff muét prove .t.hatr these adverée effects were. |
. .forese_é:able to satisfy Washingt. on v, Dﬁvis’ intent réquirement. Thefg@_@y Court said that._for the
purpose of equél pr_ofection ahzﬂysi_s,- "the ine?itabiiity or fofeseeability of consequences of a heutral_
policy may bear.-up-on the exist_énce of discriminatory intent., and when the adverse conseQuenc'esrof_
- a law upon an -identiﬁ.able grdub ‘a.re inevitablue, a strong inference that the a_dverse éffects were
intended.". F_égg_é}g at 278. _~Eve_n if thé FCC did not explicitly intend by their actions to create.a
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negative disparity toward minorities, the Supreme Court looks to "awareness of consequences” as

evidence of discriminatory purpose. See United Jewish Organizations v. Carey, 430 U.S. 144, 179,

(1977). In this case, the record clearly shows that the FCC is aware of its discniminatory actions, and

therefore the Act violates plaintiff’s equal protection rights as set out by Washington v. Davis.

2. The 1996 Telecommunications Act Creates a Disparate Impact
On Minority Station Owners, the Knowledge of Which and
Failure to Remedy by the Fce Satisfies the Intent Requirement
As Set out in Washington v. Davis '

a.  The Application of the Telecommunications Act of 1996
Fails to Promote Diversity and to Remedy past Discrimination
Against Minority Broadcast aners
The Tél.eco.mmunicafions Act of 1996 was c.reated to regulate the i:elécc)ﬁm_unications
industry and 'reQuifeé the FCC to identify and elirﬁinate.market entry barriers tqward minorities thus -
ensuring diversity in both éﬁe;ship and pro éraﬁ1ming. See in the Marfer of Section 257 Proceeding
to Ideﬁtiﬁz and Eliminate Market Entry Barriers Jor .Small Businesses, 11 FCC Red. 6280 (May 21,
1996). Additionally, Section 257 (b) specifically states that the Cc;fnmission "shall seek thé policies
and purposes of this Act favoring diversity of media voices."” HoweVer, since the passage of the Act
in-_l 996, thé FCC has failed in its mission to divgfsiﬂ the telecommunications industry and has
' created\.a d_iéparity in ownérship b& climinating many of the programs that gave favoréble treatment
| to minoritf licensces. The F_CC’S licensing methodé and procedures have c;reated an inférenée of
discriminatory exclusion towards minqn'ties | and a morllopolisticl -playing_ ﬁeid for major
communication ;:onglérﬁerates. Ina re.port. on_rﬁarkgt eﬁtry barriers and discrimination, itwas found
that the FCC’s actioﬁ or inaction on regulatory issues has exécérbafgd the diséﬂminat;)ry effect on

minorities.” These actions and mactions include: the uneven enforcement of policy; underutilization
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of minority favorable programs; permitting, use by non minority "fronts" fo obtain programs
designed to benefit minbrities. Ivy Planning Gréup, Llc, Federal Communications Commission,
Mafket Entry Barrz'ers, | Discrimination and Changes in Broadcast and Wz’_reless Licensing,
(2000)(available at http://www.fcc.gov/opportunity/meb_study/historical study txt) at p. 3. The
market entry bamers discrimination, and changesin broadcast licensing have v101ated the Flﬁh and
First Amendment rights of minority licens.ees and the general public.
| b. | The FCC’s Failure to Promo.te Diversity and Eliﬁqinate Market |
- Entry Barriers Has a Discriminatory Effect on Minorities in the
Broadcast Industry, of Which the Fcc Is Aware

Despité claims by the FCC that diversity exists within the broadcast industry, a sm&_ll
homogenous group of _fnega corporations have a virtual monopbly on brojadcast own;:rship; In 1549
Jessie Bl_ayfon becanj__e the first 51ack .radio station owner (he purchased the _station. onthe Second@
_@mket). In 1960, Andrew Langston bégan his i3 yearprocess of acqu?n'ng a ra&io broadcast license
from thé FCC. Mr. Langston_ ﬁﬁally was awarded his license in 1974. In 1973, the FCC issued a
construction permit to WGPR-TV, the first black ogr;rned television station. Howe{/er, the ﬁfst
African Américan woman to owna televiéion stgtion was D'Qrot_hy Brunsoﬁ; she thained the license
in 1989.aﬂe.r- years in éomparativé'heaﬂng;. In 1'.99'6 the minority éwnerShip rose to a dismal 3 .1 %,
in spite of purported afﬁnnatlve actlon pollcles 1mplemented by the FCC By 199§, this percentage'
dechned 10 2.9% and the dechne was attributed to the dlssolutmn of afﬁrmatwe action p01101es and
to the consolidation of the radio industry wh_en the fCC raised the ceiling on ov&nership allowed to -

curr_e_nf licensees. Leonard M. Baynes_, Life After A.darand, 33 UMIJLR 87, 88-89 (1999). These '

figures indicate that mino_ritie$ are not given the opportunity to be a pért of the FCC’s quest to
promote. diversity. f
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Prior to the Act of 1996, the Communications Ac_:t of 1934 permitted the FCC to regulate

‘broadcasters in an effort to promote diversity of viewpoints. However, many of these ‘affirmative

action’ policies were abandoned by the Act of 1996-. Programs such as (1) the distress.sale policy,
which created a mafket énly of minorities for a statioﬁ in jeopardy of losing its license; (2) the
comparative hearings policy, Which gave prospective- licensees a ‘pllus’ forbeinga minorify; (3) tax
certification program, which gave the seller a deferment of any capital éain tax on a sale and (4)
lottery, which gave the FCC power to ensure that preferential treatment would.be grantéd to
Iherhbers of under represent_e_d groups and (3) auctiﬁﬁ_s which gave twenty-five percent ”bidding
credit’; to minority Qwﬁéd_businesses that partook in auction;. Then Chairman Kennard ofthe FCC
stated that tﬁere is a "compelling g_bvemméntal interest i_n'devei_opin_g programs to promote fninority
ownership” and recoﬁnnended ”'congress should mstitute minority prdgrams, increasé funding for
minorit.ies.and, reexam’ine;che means by which minority ownership is determined." Press Release,
Federal Communications Commission, Stﬁdies Indicate Need To Promote Wireless & Broadcast
License Ownership By Szﬁ_all, Womep- And-Mi_n.ority-Owned Businesses (December 12, 5000) .
(avaz‘lableathttp://ww'w.fcc.gox}/Bureaus/Enforqement/News_Releases/2000/nren0034.html). The _
FCC may face chall.enges if they reinstate minority favoraBlé' programs such as. was the case in

Metro BandbaSti_ng, Inc.v.F C(:?., 497 U.S..547 (1990), where white applicanfs challehged the FCC’s |

- policies involving minority favorable pfo grams. However, the court held that benign race conscious

. #3B7057.v1\38888 \8858 -

measure’s. _afe const.itutionally permisISi_b'le to thé extent t_hat they serve important governmental
obj_ectives of enhancing diversity. 1d. at 566. | | |

| " The FCC is cognizant fhat since the enactrﬁent of the Telecommunications Act-, statistically,
th.ere has been no improvement in the number of miriprity 1icenseés ﬁ_nd this 'sfégnatioﬁ'rﬁay be
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partially due to the financial criteria that licensees must meet. Sincé the m.ajor telecommunication
corporations can easily meet fhis financial threshold, minorities are left out of the loop. The
financial threshold established by the FCC creates the discrimination. -Knowing the results of the
statutory scheme implies that th.e ECC deIiberateiy ignores the effect on minoritiés and therefore its
actions can be traced to discriminatory purpose. Discriminatory purpo_se.implies that the deéision
maker, in this case the FCC, sglgcted or reaffirmed a particular course.o.f action at le_a.st mn p.art

~‘because of” not merely ‘in spite of,” its adverse effects upon an identifiable group.” Personnel

| Administrator of Méssachusetts v Feeney, 442 US 256, 279. The FCC 1s aware of the
discriminatory efféct of the Actand because they are aware that minorities cannot meet the necessary
_ market barriers, their failure to correct indicates intent. |
* There is widespread fear éhat in the absence of goVernmental control, "t.he subofdinat_ion th)
‘monopolistic dominationin the broadcasting field,” FCCv Pottsville Board, 309 US 134 (1940), will
become a gréatéf reality unless the FCC, instead of talking about the need fo'.r' di?efsi_ty, acts on it. |

The FCC has stated that diversification is'a factor that ‘needs to be Weighed. See Bamberger

Bro.adcasting Service, Inc. 3 Pike & Fischer 914, 925 ( 1946) and Policy Statement on Comparative |
- Broadcast Hearings, 1 F.C.C. 2d 393, 394 ("1 965); The ECC’S failure to act under the circumstances,
and k‘niowing that the absence of diversification has not been cured, supports a finding of

discrimiﬁatory intent.
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c. The FCC’s Past Discrimination and Failﬁfe to Remedy the. Disparate
Impact Are the "Something Else" Required to Prove That
The Telecommunications Act of 1996 Has a Discriminatory Purpose
Towards Mmomles
Section 257 of th_o Telecofnmunications Act states that tho'Commission must promote the
policies and purposes of the Act favoring diversity of media voicos and to'identify and eliminate
market entry barriers. The aot also claims that the widest possible dissemination of information from
diverse sources is essential to the welfafe of the pubiic, which is irﬁpo_rtant to tho F irs.t Amendment
values of the nation. See Statemenr of Policy on Mmorujf Ownership of Broadcastmg Facilities, 68
F.C.C.2d. 979, 981 (May 25 1978) Safeguardmg the pubhc s right to receive a d1vers1ty of views
and information is an integral component of the FCC’S mission. However, no significant attempts
at remody‘ing'past discrimination have bee.n. enacted by the FCC or by Congress. Althoﬁgh_the FCC
has idenﬁﬁed the noed for a more diversiﬁéd airways, nothing has been done to cofrec_t past
discrimination or to close tho great digital diVido. The FCC has continually given lip service for the
" need for diversity in the bfoadcast indusiry while failing to correct past discrimination and
cootinuing to paﬁicipafe in the disparate impact created by the Telecomfnunicati_ons Act of 1996.
Elimination of paot discrimination could constitote a comp_elling go.ve.mmenta.l inter.est_ ifthe
| FCC feols that r_e—iﬁéﬂtitution of éfﬁrmative a_c-tio.n policies that foﬁor mir_ioritics Wﬂl be. challeoged;

Justice O’Connor declared, "government is not disqualified from 'actil_lg in response to the practice

and lingering effects of p_'ast discrimination against minority groups.” ‘Adarand Constructors, Inc.
v. Pena, 515 U.S. at 200, 23_7.(._1 995.). The court held that any federal progra:m that uses race as a

basis for decision-making, must s'ervo a "compelling governmental interest such as the remedying

of past discrimination." City of Richmond v. Croson, 488 U.S._469, 502 (1989). The FCC has the
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power to correct past discriminaﬁon_but they have not acted. The acknowledgement of such .a
disparate impact against minority stéti'on owners and the failure to remedy such disparate impact
constitutes intent uﬁder the Supreme Court’s analysis of the Arlington Heights factors.

| The FCC’S licensing methods and procedures also cfeate an inference of discriminatory
exclusions of minoriti;aé so that the FCC becémes at best a passive participant in the discrimination
towards minorities. The Supreme Court observed that "diséﬁmin'ation requiring re-mediation could
be either discrimination by. the governmental actor [FCC] or- by its ‘passive c.omplicity’ in the
discrimination of others, speciﬁéal‘ly, the.ECC ‘has unwittingly perpetu?.ted patterns of private

discrimination through its rules for license allocation.” Ivy Planning Group, supra, at p. 3 (quoting

- City of Richmond v. Croson, supra, 488 U.S. at 504, 509). The_ Supreme Coﬁrt found go_vernmental.
policies diséﬁrﬁinatofy when the govermﬁeﬁt agency does not réinedy past discrimination and where
the agency was a _péssive particip.ant ina system of récial complicify.

B. The Telecommunications Act of 1996 Denies Equal Protection Rights

to Minority Media Station Owners by Creating a Discretionary Process
by Which the Fcc Awards Station Licenses '

The Supréme Court applies diffe_r'ent standards to prove- ‘discrimi_nato'ry intent én a case-by-

case basis by applyiﬁg an obj éctive test to prove discriminatory infent'in cases where the application
of the law-under scrutiny ﬁemﬁts little to no discretion and a subjective test to prove diseriminatory
intent in ca‘s.es where the applicatioﬁ ofthe_ law under scrutiny is disoreti;)nary. Under the frameWbrk
established i)y fhe’_Sup_feme Court, the discriminatory application of tﬁe 1996 Telebo@micafions
Act shoﬁld b.é e.valuated by the subj eétivé test bécéuse it réquires_ that the FCC exercise discretion
when awarding stétion licenses to applicants. The plaiﬁtiffs must prove that 1_)_ they belong to an
identifiable .group claiming an unequal application of the Act.; 2) the identifiable class is
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underrepresented in the media station owner field; and 3) the process by which the FCC awards mass
medié. liéenses is susceptible _té abuse. Because the process by wf_lich the FCC a—wards mass media
station licenses satisfies the p_urposeful discrimination doctrine set forth in Washington v. Davis, the
Court. should find that the Act violates Plaintiffs' Equal Protection rights. |
To prove that a law is discriminétory, the Sﬁpréme Court has held that a plaintiff must prove
legiSIatiVe inteﬁt, Tﬁe Court has struggled to devise a clear definition of intent and instead has relied
on different standards applicable on a case-by-case basis. For cases regarding' an objective
appli'ca_tion ofa stafﬁte, the Court has looked to :objective.'éritwia that indicaté 1&gislative inteﬁt.
Héweyer, when the application of the law requires some level of disc.ret_ion, the Cqurt has had amore |
difficult task of detefmining intent. .The Court began to apply a; subjective test by looking. to other

indiciaof intent which "supports the presumption of discrimination” raised by the statistical evidence

of underrepresentatibn. See Castaneda v. Partida, 430 U.S. 482, 494 ( 1.9_77)'.

The Court first applied a subjective criteria test in Castaneda v. Partida, supra; when it found

that significant underrepresentation of Mexican Americans on petite juries violated the Plaintiff’s

- Equal Protection rights guaranteed by the Fifth Amendment. The Castaneda standard continued to

apply to future cases involving a subjective épplication of the law at bar, such as "key man" jury

commission selection, petite jury-selection and gerrymandering cases. The Court utilizes a three

prong test to determine if the sﬁbjective procéss creates an uﬁconstitutionaL violation of Equal

' Protect.ion_Rights: 1) the'plainﬁ_ff belongs to a cognizable class singled out for unequal treatment

of the law, 2) that the cognizable class is signiﬁcaﬁﬂy underrepr_esented_in the licensing awarding

process under the Act, and 3) the challenged' prdcess- is susce_ptible to abuée which would presume A
discrimination.
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In the present case, the 1996 Telecommunications. Act creates a discretionary process by
| which_the FCC awards mass hledia'station Ii.cens'es and must therefore be evaluated by the suhj ective
standard. The Act outlines a series of r_equirements that an é.pplicant must satisfy in order to be
conside.red for a license. However, since the Act is silent on how to ziWard the license to -mu'ltiple
qualiﬁed appiioants? the process mandates a discretionary decision process by the FCC. Thehefore
under the frameworh established by the Supreme Court, to determine ‘whether the 1996
Telecommunications Act discriminates against minopity maés_ media station OWIIETS, a court should
apply the subjectlve cntena test ﬁrst apphed in Castaneda. See 430 U S at 494-495,

1. The Supreme Court Applies D}fferent Standards to Prove |
Discriminatory Intent on a Case-by_—case Basis. -

In 1976, the Supreme Court held that disparafe i.mp'act alone is insufﬁcient to pfove thal
Protection- violations, but father that the "invidious quality of a law .claimec.i to be racially
dlscnmmatory must ultnnately betraced to aracially dlscnmmatory purpose.’ Washington v. Davis, |
426 U.S. 229, at 240 (1976). In his famous concurrence, Justice Stevens warned that "the line
between dlscnmlnatory purpose and dlscnmmatory 1mpact is not nearly as bnght and perhaps not
 quite as cntxcal” as the ma_]onty offered Id at 253 (Stevens I, Concumng) Consequently, the
Court has a.ttempted to deﬁrje -thls concept of discnmmatory purpose through aseries of tests applied
to speeiﬁc situations on a case-by—case bssis. -The Couﬁ r'ec.o_gnized that a petitioner mey mo.ke a
prima facie Case_ of purposehll racial discﬁhlination "hy relj(i_ng solely on the facts...in his case." Sé_g
Batson A Keht-ucky, 476 'U.S.'. 79, 95 (1986) (empha'sis in.ori‘ginal);.. If the pisintiff succeeds in

making a prima facie case, the burden shifts to the state either to rebut the claims or to forward
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legitimate interests that outweigh the plaintiff’s right to the equal protectioﬁ of the laws, See

Washington v. Davis, 426 U.S. at 241.

The Supreme Court has specifically recognized the importarice of distinguishing between

objective and subjective criteria when determining discrirﬁinatory intent. See McKleskV v. Kemp,
481 U.S. 279, 295, n.14 (1987). In discrimination cases where objective evidenée 6ther than the
discretion of a govemmentai agent are available to the Court, the Couﬁ appli.es an objective test to
determine discriminatory intent. On thé other hand, when the application of the law at bar requires
a government ageﬁt’s discre_:tion, the Cqﬁrt has applieda subj' ective test to determine di.scriminatory
purpose. - | |

a  The Supreiné Court Applies the Obj ective Test to Prove Discriminatbry

Intent in Cases Where the Apphcatlon of the Law under Scrutmy Permits
thtle to No Discretion .

In cases where legislative intent can be determiﬁed obj ectivély, the Supreme Court has
established .an' objective tesf to determine whether the law at bar violates a plaintiff’s. equalr
protectionrights. The Court applies the obj ecti%re test when the pefsons applying the law in question
'should have no discretion on how the law is applied. The law requiréé _thati certain criteria be met
fdr its applicgtion. Absent room for discfetion, the law sténds alone as the sole représentation of'the

_ govermnent’s intent | Thus, in these ca.s.es tﬁe court looks to indicia of discﬁxﬁinato’ry intéht

sl Washmgfon v.-Davis, 426 U.S. 229 (1976) the plaintiff chalienged a hteracy test, the
passing of which was requ:red forall pohce cadet apphcants, on consututlonal grounds, argumg that
the test dlscnmlnated against blacks. The cadet apphcant either passed or failed the test, leaving no’
d;scretlon on the part of the police department. “Absent a showing of the Police Department’s

, discretion in applying the 1aw, t}:l-e plaintiffs were required to prove that ihé s’c‘ate.devisedrthe tes_t with
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intent to discriminate. Justice White, in his majority opinion in Davis, held that the test was racially
neutral on its face and tha_t the plaintiffs failed to prove that the state created the_ test pqrposeﬁilly
to discriminate against blacks. /d. Therefore, fhe Court dénied fhe plaintiff’s claim.

b. The Supreme Court Applies the Subjective Test to Prm}e

Discriminatory Intent in Cases Where the Application of the
Law under Scrutiny Is Discretionary -

In cases where application of the law requires discretion on the part of the administrator,
however, the courts have greater leeway in determining the legislature’s intent. Where the Court

previously looked to the disparate impact of the law, the Cé_urt instead has substituted a subjéctive

standard. in aécordance with Washington v. Dévis, supra, to accpunt for this discretion. This.'
subjective standard evaluates: 1) whether the i)la_intiff belongs to an identifiable érou_p; 2) whether
that proteéted gfoup' 1S undérr_epfesented in the field being challenged§ and 3) whether fhe challenged
process _is susceptible to abusé. 'Vl"hus,‘the COurt caﬁ detérmine the leg.islature’s- intent by isolating
and accounting for any discretionary behavior on the part of the adlhinistratqr.

| In jufy commissioner, or. "key-man,” cases, the Court has uﬁlized this:.subjective test to
evaluate the conétit‘uti()nality of laws determining the jury pool selection ?rocess. .In Castaneda: V.
* Partida, 430 U'.S; 482 (1977), the Court upheld a priso_ner’ s'.appeal for a writ of habeas .c-orpus,
_ .ﬁndin.g tl.'lat. he had éstéblished a pﬁma facie céée of 'di;s.crimiﬁation.Eagain-st.MexicaryAm.eﬁcans in
- grand jury seiectibn. In_establishing the three-prong test for discriminétion in jury commiss_i(;ther
_c'as'es.,'_J ustice Blackn%ﬁn recognized the subjective nature of jury selec;ticm. He outlined fhe first étf:p
as being able Ito "estabﬁsh fhat the group is olne thatisa recognizable,'distinbt Qlass, singléd out for

different treatment under the laws, as written or applied." See id., at 494 (emphasis added). The

second prong of the test relies ﬁpon Hernandez v. State of Texas, 347 U.S. 475 (1954), in requiring

#287057.v1 \G5888 \B88 . 30



proof of underrepresentation in the chaileriged field. /d. Finally, Justice Blackmun mterprets

Washington v. Davis, supra, for the final prong requining a showing that the selection procedure is

susceptible to abuse. See Castaneda, 4307 U.S. at 494. This ."syhowing" heavily supports the
presumption‘o_f discrimination raised by the statistical showing ofthe second prong. Thcs, the Court
established 5 subjective thfee~p1_'ong. test to determine the. constitutionality of the discretionary
process of Selecting a grand ju_ry and by which the Court analyzed. the Iegislathre’s discriminatory
inteht.

Similarly, the Ccurt utilized the Castaneda subjective test in __analyzing the legislature’s

discriminatory intent in petite jury selection cases. See, e.g.. Batson v. Kentucky, 476 U.S. 79

(1986). In Batscn, the petitioner challenged the state’s use of its pr.eemptc.ry challenges, claiming
that the siate eliminated jcry members on the b.asis of race. Reiterating the three-prong test used.fin '
Castaneda, fhe Cour't.reco gnized_the inherent dis.cretion. involved in determining a petite | Jury The
majority Wrote | "the defendant is entitled to rely on the fact, as to which ?kere can be no dispute, that

peremptory challenges constitute a jury selection practice that permits ‘those to discnmmate who

are of a mind to discriminate.”" Id at 96 (quotmg Averv V. Georgla 345 U.S. at 562
(1953))(emphasis added). The three factozfs outlined in Castaneda "[raise] the necessary inference
of purposeful discrimination" in determining a petite jury. /d. In usihg the Castaneda subjective

test, the Court further widened the gap between the standard to determine discriminatory inte_nt'in

“cases involving objective applic_atioﬁ of alaw, such as thatused in Wa&kingrbn v. Davis, and in cases

‘that address a discretionary application of alaw. .

The Court foilows the same subjectwe test in decn:img gerrymandenng cases, as well. In

Davis v. Bandemer 478 U.S. 109, (1986) plamtlffs claimed that the 1981 apportionment
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discriminated against Democrats on a statewide basis. Alt_hough the Court ultimately denied the
plaintiff’s prima facie claim, it addfessed fhe Séme three factors that the Court established in
Castaneda. The majority noted the iﬁherently disﬁretionary nature of redistricting by explaining that
"la] s long as redistﬁcting is done by a legislature, it should not be very difﬁcuit {o pro{/e that the
likely political consequences of the reapportionment Were intended." /d., at 129. The Court then
continued an analysis similar.to that conducted in Castaneda. First, the Court noted that the
plaihtiffs were Democrats, and t_hat. the.claim was the statute.discrimiﬁated against Derﬁocrats ona
statewide 5asis. I, at127. This distinctiqn satisfies the first préng of the Castaneda fest, requiring
a -cognizab_le, distinct class to.cI.aini tﬁat it wéts victim to an unequal application .of the law.
Howéver, the Court held that the plaintiffs faiied to prove that the Democrats Wére sufficiently
Vunderrepresented by the reapportionmenf, thereby failing the second prong of the Castaneda tesf. |
Id., at 129-131. In determining its ho_lding.,_ the Court relied upon_thé subjective test to anal_yze the
inherently dl;scretiona.ry proceés of fediétricting.

Since 1976, the. Couft has.considered several-clas'siﬁcations of dis.crimigatory intent cases.
The choice of .applic_abl'e. standard varies on a cﬁse-by-cas_é basis. When the application éf fhé law -
left no room for administrative discretion, the Couﬁ applies the obj' ect.ive test similar to thaf _
. :stablished in Was.hing' ton v. Davis, to det_énnine the legisiature’s (ﬁscrimiriatory intent. However,_
when the éﬁplicat_ion of the law fequires some discreﬁon on fhe pért éf the. administrat_cif, then the -
Court applies a'suﬁjec'tive.test-simil'ar to that t:stablis_hed inC as_taneda to determine legislative_ intent.
In either case, the réspeétive test determines Whether the ﬁla;'ntiff has made outa prim.a facie case

of discriminatory intent. If so, the burden shifts to the government. If not, the plaintiff fails the
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threshold requirement of showing a purposeful discrimination required by the Court in Washington
v. Davis.

c. Under the Framework Established by the Supreme Court, the
Discriminatory Application of the 1996 Telecommunications Act,
Should Be Evaluated by the Subjective Test '

The U.S. Supreme Court zinalyzes by a subjective test those laws that require discretionary
application to determine whether the plaintiff has established a prima facie case of discriminatory

purpose as required by Washington v. Davis, supra. When two or more applicants apply for the

same license, the FCC ultimately.decides to whom the Iiéens’e will be aWard_ed. Assuming all
applicants satisfy the minimal technical and financial requiremen.ts dictated by the 1996
Telecommﬁniéations. Act, the license recii)ieﬁt is the appiiéant d_gemgd bs;‘.t suited by the FCC
agent’s subjective criteria fof éwﬁrding the license. Therefore, the Court should apﬁly the subjective
standard to the discretionary manner by which the Federal Communications Commission awards
station licenses. Consequently, the plaintiff must satisfy the three factors established in Casranedé
in order to establish a prima facie case of discrimjnation and shift the burden to the government. |
Once plainfiff makes out é prima facie case of discrirﬁination, the government must either rebut
| _‘plaintiff’s_ case or present an affirmative gove_mmehtal interest that outweighs the plaintiff’s

- Constitutional right to the gaciual protection of the law.
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2. The Discretionary Process of Awarding Station Licenses Requires
‘That The Court Apply the Subjective Standard When Analyzing
- Plaintiff’s Prima Facie Case of Discrimination .

a. The Telecommunications Act Requires That the FCC Exercise -
Discretion When Awarding Station Licenses to Applicants

The plaintiffs have the burden of showing that the FCC's role in awarding station licenses

to applicants is discretionary instead of "controiled by mandatory statutes or regulations." See

Brotman v, U.S., 118 F.Supp. 2d, 418, 423 (SD.N.Y., Sept. 5, 2000) (quoting U.S. v Gaubeﬂ, 499

U.S. 315, 328 (1991)).

Section 309 of the Act outlines the procedures for granting mass media licenses. See 47

Us.cs 309 (1996). Furtheﬁn()m, when consideﬁng two or more applications for the same kicense,
the Commission must devise a cOméetitive bidding sy.stern by which the "Commission shall grant
the license or permit to a qﬁaﬁﬁed applicant..” 7d., at § 309(})(1) (emphasis added). ‘While guided
by five objectives and one limitation designed to "include safeguards to protect the public interest
iﬁ the use of the épectrum..." the Act mandafe_s that the FC‘C publish regulétions to meet these
criteria. Id., at § 309G)(3). |

T.h'ese regulations ultimafely rotate a.round _the FCC's discretionary deéiSion of whether or
" not "the public interest, conveﬁie_nce and necessity will' be served _.by the. granting -bf such
application.” See /d., at § 369(3). furthermére, the FCC mus.tl use its discretion to choose between
the .ﬁnal appiigatio_ns since the Act is silent on thé FCC's procedural req_ﬁirements when two or more
qualified app.licants meet théée thrée vague and subjective prefequis-ites_. The Act is 1ittered"with '
subjectivity and vague requirementé, creatinga discfeti_onary proééss By which the FCC awards mass

media station licenses.
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b. The Court Should Apply the Subjective Standard to Determine
That the Discretionary Process of Awarding Mass Media Licenses
Violates Plaintiffs' Equal Protection Rights

The act of _étwarding licenses for mass media stations requires some discretion on the part of
the FCC agent who applies the law. -Cénsequently, the court should apply the subjective test to
determine legislative intent when analyzing.the plztintift‘s claims that the Act violates their equal

protection rights.

(1) . The plaintiff is an identifiable group claiming an unequal
application of the Act :

The Court requires that thé plaintiffs prove they are part of an identifiable group. Assumtng
the plaintiffs will be Africztn Ameﬁ_cé,n,_Latino, Asian, Native Americans, womten, poor citizens with
income below thé potzerty line or political gtoups, the Court has hetd that eéc..h group is clearly an

- identifiable class. See Erown v. Board of Education, 347 U.S. 483 (1954) {(African Americans are
a tecognized class; protected By the Equal Protection Clause Qf thte Constitution); Heméndei V.
Texas, 347 U.S. 475, 480 (1954) (."it is no longer open to di‘Spute that Mexicén—Americéns are a

4 ciearly idetltiﬁabl_e VcIass"'); Regénts of University of California v. Bak_ke, 438 US 265 (1978)

: (feferring td blacks, Chicaho's, ‘Asians artd American Indiahé as "minority groups"); Tayl lor v.

Loui.siana, 41 9 US 522 ( I975)(h61ding that vtfomen constitute a recognizable and distinct claés)' |

Cmdadanos Unidos de San Juan v. Hldalgo County Grand Jury Com rs, 622 F.2d4 807, 818 (5th Cir.

1980)(Court refused "to hold as a matter of law that [groups with i income below the poverty level]
are not le_gally cognizable."); Davis v. Bandemer, supra, 478 U.S. 109 (recognizing Democrats as
an identifiable class). Therefore, plaintiffs will have no difﬁcuity in satisfying the first prong of the

Castaneda test,
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2) Plaintiffs must prove that the identifiable class they represent
is underrepresented in the media station owner field

To prove the second prong of 'the subjective test, plaintiffs must prove that thej are
underrepresente'd as owners of media stations. The primary method by which a plaintiff proves
underrepresentation is by statistics. Courts have not devised a fnagicai formula to apply to every
factual situation. See'B;}gant V. Waiﬂ_wright, 686 F.2d 1373, 1776 (1982). Instead of such a rigid
approach for "the wide variety of circumstances and unique factual patters of discriminatic;n cases
arising under the qu_ial Protection Clause," the Court has addressed gach case dn an individual basis.
See Alexander v. Louisiana.,- 405 U.S. 625, 630 ( 1972).; |

Nevertheless, most courts h_avé adopted a method for evaluating statistical evidence. First,
a determination is made of the percentage of the r&?le{fant general populatioﬁ ‘composed of the
particula; group or class alle_gedly' singled oﬁt-for discriminatory treatment. A sirnilar ﬁnding ﬁuist
then be made of the percentﬁge of the same group or éiass represented in the challenged procesé.

Ifthe results of the two fi gures reveal a significantly large disparity, then there "arises a presumption

of discrimination." See Bryant V..Wainwri;zht, 686 F.2d 1373., 1176 (11th Cir., 1982).

“Courts have found a wide Vaﬁety df disparate percentages that violate the plaintiffs equal
protection right. See Turner v. F.ouche, 396 U.S. 346 (1970) (Th¢ Court concluded theﬁ a disparity
of 23% was:s'ufﬁciéﬁt showing to prove racial discrimination); Whitus v. Géorgia, 385 U.S. 545

{(1967) (holding that 30% disparity between the population at large and the population of black jury

 members was sufficient showing of discrimination); Jefferson v. Morgan, 962 F.2d 1185 (6th Cir.,

- 1992)(finding that a 12.6% difference between the percentage of African Americans in the county's
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population and the perceﬁtage of African Americans particiﬁating in grand juries was éufﬁcient to
prove discri'mination)..

Courts have also looked to the ratio of the percentage of plaintiff's groﬁp in the appropriate
genéral' population to the percentage of represented plaintiff's group in the chall_enged pfocéss. For
example, a court might bompare the percentage of African Americans in the generai American public
to the perceﬁtage of African Americans who own television stations in the .same year to determine
aratio thatcanthen Be used to determine the group’s representation in the television station industry.

Similar to disparate pefcentages, the courts have not settled on a magic ratio that determines

discrimination if met or exceeded. See Castaneda, supra (finding a presumption of discrimination

where the ratio was over 2 to 1, or 79.1% to 39%); Whitus v. State of Ga., 385 U.S. 545 (1967)(a

rétio of nf;arly 3to1,0r27.1% to 9.1% disparity)j Sims V. Georﬁié, 389 U.S. 24 (1967)(a ratio of
over5to 1, or 24.4%t0 4.7% dispadtyj; fones v, Georgia, 389 US 24 (19.67)(51 ratio of nearly 4 to
one, or 19.7% to .5% 'dispaﬁty); sée alsq_Rideau v. Whitley, 237 F.3d 472 (5th Cir., Dec. 22, 2000)
(finding a ratio of over 3 to 1, or 18.5% to' 5% disparity, "striking,"” but ruling in petitioner's favor
on other gréu_nds). | |

However, thé Supreme Court has warned of the precise ‘use of statistical evidence.
Conpeméd-ﬁith improper statiétical compariséns, the Court. h.é.ld that é standard de.v-iation method

was necessary as a measure of the predicted fluctuations fro'm:the sample. See Hazelwood Scheol

District v. United States, 433 U.S. 299, 309n.17 (1977). The source of statistics utiliied and specific
sample size can éithef strengthen or weaken a plaintiffs v._:a_.ée, depending on the factual situation of

each case. Therefore, the Court has stre_ssed that the same relative population pool be the source of
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all statistics when determining the underrepresentation of the plaintiffs in the alleged discriminatory
process.

Note: further statistical facts aind analysis required: [Ii the current case, the piaintiffs must
prove that, based on the specific factors concerning the awarding of mass media licenses, they are
significantly underrepresented in the field. However, courts will be wary of the statistical source and
the relative sample sizes, so the plaintiffs must be careful to draw their information from similar
resources. They should compare the number of minority applicants who applied for licenses with
the number of that minority group who owned licenses at the time in order to draw correct
correlations. for example, plaintiffs must compare African American applicants to African
American owners, and Mexican American applicants to Mexican American owners, instead of
comparing African American applicants to total minority owners, or Mexican American applicants
to African American owners. Similarly, plaintiffs must draw information from the same geographic
boundaries; 1.c., compare county to county, state to state and national to national statistics. For
example, if analyzing data for African Americans in New York, plaintiffs must be sure to use the
same data sets (i.e., census records) for both minority and non-minority station owners and
applicants. Similarly, plaintiffs must be careful to examine consistent records when analyzing
information from smaller subsets, such as New York City, New York County, New York State and
the total U.S population. ] |

| Information regarding this underrepresentation should be readily available from municipal,
county and state census records for the general population information, and from FCC records for
information regarding applications. Additional information should be available from websites that

have interest in tracking minority and non-minority owned station ownership. For example, the
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National Telecommunications and Information Administration has posted minority station
ownership data for the years 1996-1998. See National Telecommunicationé and Information
Administration’s findings on minority commercial broadcast ownership totals, available at
http://www.ntia.doc.gov/opadhome/minown98/totals.htm.  This study, based on the Federal
Communication Commissidn information, reports that minorities represented 2.9% of all
commercial broadcast station owners as of August, 1998. This numB_er 1s up slightly from 1997,
where minorities répresented 2.8% of all commercial broadcast station owners. Comparing this
percéntage to the percentage of minority citizens in the United States would présént an enormous
~ finding of disparity. However, since the courts utilize no magic formula to determine discrimination,
the court will have the ultimate discretion of whether or not the plaintiffs have made a sufficient
showing of underrepresentation in the mass media station owning field.

C. The Process by Which the FCC Awards Mass Media Licenses
Is Susceptible to Abuse

In order to prove a prima facie case of discrimination and to shift the burden to the
government, plaintiffs must show that the process of awarding station licenses is susceptible to
discriminatory abuse. This showing must give rise to a presumption of discrimination. See

Washington v. Davis, supra at 242. Courts have held that "[a] selection process which can be easily

maneuvered in a discriminatory fashion is more likely to give rise to a presumption of discrimination
than a selection process which would be difficult, but not impossible, to manipulate." See Bryant
v. Wainwright, 686 F.2d 1373, 1377 (11th Cir. 1982).

* Courts have consistently held that selection processes are discriminatory when pools are

denoted with easily identifiable symbols. See, e.g., Avery v. Georgia, 345 U.S. 559 (1953)(names
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of black jurors on yellow pieces of paper compared to names of white jurors on white pieces of paper
allowed "those to discriminate who are of a mind to discriﬁlinate"); Alexander, 405 U.S. at 630
{"The racial designation on both the questionnaire and the information card provided a clear and easy
opportunity for racial discriminatiog."); Whitus, 385 U.S. at 548-9 (ﬁndin.g a selection system was
susceptible to abuse where potential grand jurors were selected from a list where African-Americans
were denoted witha "c"). Furthermore, the court in Dobbs v. Kemp, 740 F.2d 1;4»99 (11th Cir. 1986)
found that names of women denoted with an "f" compared to names of men denpted with an "m" k
represented a process that allowed for constitutionally significant underrepresentation of women on
a grand jury. However, the Dobbs court, as well as many courts, refused the plaintiff's
discriminatién claim since the actual process of selecting jurors was not easily manipulated. The
court held that the jury commissioner in that case acted "in a completely mechanical fashion" by
selecting every 5" 6" or 10* name from the jury pool list. Jd., at 1510. The 11th Circuit found this
"mechanical” process to Ee free from any possibility of manipulation ‘because the commissioners
used no criteria other than the numerical system.

In the presentcase; the process by which the FCC awards licenses is certainly susceptible to
abuse. The process is not random nor 1s it tied to a racially .neutral process like voter registration.
Applications for licenées request information on the applicants’ minority status. The FCC agents
decide the fate of station licenses based on applications that specifically identify the applicant's
personal information including race and gender. Clearly the process is susceptible to discriminatory
abuse since the agents who ﬁltimately decide to whom the licenses are awarded have the information

necessary to discriminate. Furthermore, with the underrepresentation as drastic as in this case, not
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only was the process susceptible to abuse, but evidence of that abuse should be ascertainable or

readily available.

VL PARTIES WHO MAY QUALIFY AS POTENTIAL PLAINTIFFS

There are four categories of parties that could be named as plaintiffs in the Constitutional
Challenge to provisions of the Communications Act of 1996, which regulate and are the basis for
the governing of the media industry. in the United States. These potential parties include: (i)
organizations which do not have access to television and radio outlets but are involved with trying
to attain more diversity in the media; (2) micro-broadcasters which have lost their access to the
broadcast spectrum as a result of the 1996 Act; (3} organizations who haye had their cultﬁre, as well
as their diverse social and political views, broadcast over the airwaves,'but do not have them over
the airwaves any longer as a result of the 1996 Act; and (4) organized gro_.ups of viewers and listeners
who are effected by the broadcast ownership provisions of the 1996 Act.

A, Organizations Which Do Not Have Access to Television and Radio
Qutlets But Are Involved With Trying to Attain More Diversity in the Media

In order to be a named plaintiff, a party must be both a real party in interest, with standing,

and have capacity to sue. Fed. R. Civ. p. 17(a). (b). In this media challenge, organizations which

do not have access to television and radio outlets but are involved with trying to attain more diversity
in the media might not be deemed a real party in interest, which would prevent them from being a
party.

Fed. R. Civ. p. 17(a) states that "[e]very action shall be prosecuted in the name of the real

party in interest." A real party in interest is defined as "the persons or entities possessing the right
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or interest to be enforced through litigation... {whose] right or interest must be legally protected.”

A party not possessing a substantive legal right is not the real party in interest with respect to that

right. James Wm. Moore et Al., Moore's Federal Practice.. §17.10[1] (3d ed. 1999); see also South
African Marine Corp. v. United States, 640 F. Supp. 247, 254 (Ct. Int’l Tradé 1986) (action must
be brought by a person who possesses the right to enforce the claim and who has a significant
interest in the litigation).

In the present case, the defendants will argue that organizations which do not have access to
television and radio outlets but are involved with trying to attain more diversity in the media do not
possess the right or interest.'s,ought to be enforced. Defendants will urg.e a Narrow approach to
support their argument: these organizations do not have a legally protected right since they did not
have their freedom of speech impinged by the provisions of the 1996 Act because they did not have
any ownership or access to broadcast outlets restricted by the 1996 Act due to the fact that they did
not own nor have access to any broadcast outlets at all. However, an approach based upon the public
having a First Amendment right to diverse news, vieWpoints, etc. so as to assure their ﬁght of seif-
governance might be treated by the Court as establishing that these organizations do have a legaily
protected right.

An argument that this type of organization would benefit from a judgment upholding the
plaintiffs’ contentions and should, therefore, be considered as a real party in interest, would probably

not prevail since "[o]ne who merely stands to benefit from the action, economically or otherwise,

is not necessarily a real party." See Moore’s Federal Practice. The Court in Navarro Sav. Ass’n v.
Lee, 446 U.S.458, 464-465 (1980) held that although business trust shareholders would benefit from

an action by trustees, the sharcholders who had no power to manage or dispose of trust assets were
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not real parties in interest. In the context of the media, while it is true that an organization seeking
to attgin more diversity would benefit as a result of having a change in the structure of the media
industry, such an organization, similar to the iack of controi by the sharehoiders in the unsuccess‘ful
claim in Navarro, is not effected directly by the FCC and the ownership provistons of'the 1996 Act.

Due to an insufficient amount of information regarding these organizations, any further
analysis is not possible regarding whether or not any of these organizations might be named as a
plaintiff in this media challenge, which is discussed by the Court in Lujan v. Defenders of Wildlife,
504 U.S. 5585, 560 (1992) (plaintiff must, first, have suffered an "-injury in fact” - an invasion of a
legally protected interest that 1s (a) concrete and particularized, and (b) ‘;:u:tual or imnﬁnent, not
conjectural or hfpothetical; second, there must be a casual connection between injury and the
conduct complained of; third, it must be likely, as opposed to merely speculative, that the injury will
be redressed by a favorable decision).

However, even if these organizations fail to be a real party in interest or have the requisite
standing to be named a plaintiff in this media challenge as an organization which does not have
access to television and radio outlets but are involved with trying to attain more diversity in the
media, any one of these organizations might be able to be named as a plaintiff if it can show that it
1s, Or was, a viewer or listener of television or radio broadcasting which has been effected by the
ownership provisions 6f the 1996 Act.

B. Selection Issues Regarding the Three Other Groups of Potential Plaintiffs

Inorder to be a named plainiiff, a party must be both a real party in interest and have capacity

to sue. Fed. R. Civ. p. 17(a). (b). Inthis media challenge, micro-broadcasters which have lost their

access to the broadcast spectrum as aresult of the 1996 Act; organizations who, in the past, had their

#387057 v1 \86888 888 43




culture, as well as their diverse social and political views, broadcast over the airwaves, but do not
have them over the airwaves any longer as a result of the 1996 Act; and organized groups of viewers
and listeners who are effected by the broadcast ownership provisions of the 1996 Act may be deemed

real parties in interest in this media challenge. According to Fed. R. Civ, p. [7(a), micro-

broadcasters which have lost their access to the broadcast spectrum as a result of the 1996 Act would
be a real party in interest because they are entities that possess a right to be enforced thfough
litigation, (i.e., their freedom of speech and equal .protection rights) They did have their ownership
and access to broadcast outlets restricted by the broadcast ownership provisions of the 1996 Act.
Sege Moore’s Federal Practice supra. [There needs to be a further analysis of the characteristics of
the individual organizations to determine if these types of organizations will satisfy the standards

for standing as detialed in Lujan. This group of potential plaintiffs has a strong basis for being

accepted as named plaintiffs. League of Women Voters v. FCC, 547, F. Supp. 379, 382 (1982)
(plaintiff owner of several broadcast stations has standing to challenge certain provisions of the
Public Broadcasting Act of 1967 which directly effect the ability of the owner to control his station’s

broadcast content). League of Women Voters should apply to this type of organization since the

ownership provisions of the 1996 Act have directly effected a micro-broadcaster’s ability to control
its station’s broadcast content -because it no longer owns its stations due to the 1996 Act.
Orgamzations who had their culture, as well as their diverse social and political views, broadcast
over the alrwaves, but do not have them over the airwaves any longer as a result of the 1996 Act,
would be deemed real parties in interest in this media challenge. These organizations are entities
that possess a nght to be enforced through litigation - thetr freedom of speech and equal protection

rights. {Here too, there needs to be a further analysis of the characteristics of the individual
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organizations to determine if these types of organizations will satisfy the standards for standing as
laid out in Lujan. The second and third portions of Lujan cannot be clearly determined based upon
the infométion now availaﬁle regarding the characteristics of the indivridual organizations and the
remedies sought through this litigation. |

Finally,-Fed. R. Civ. p. 17(a) allows for a real party in interest designation to be given to
organized groﬁps of viewers and listeners who are effected b; the broadcast ownership provisions
of the 1996 Act. These organizations are entities that possess a right to be enforced through
litigation - theirfree&om of speech and equal prétection rights. Further, these types of organizations
may be named as plaintiffs and have standing if sténding is granted to the groups of
microbroadcasters which have lost their access to the broadcast spectrum as a result of the 1996 Act
or to the organizations that no longer have their cultufe and diverse social and political views
broadcast over the airwaves. In general, recipients of information have First Amendment rights
which are reciprocal of the sender’s rights. Free Speech v. Reno. No. 98 Civ. 2680, 1991 U.S. Dist.
LEXIS 3058, at *9 n.2 (S.D.N.Y. Mar. 18, 1999) (standing of piaint_iff listeners of a radio station
may be established concurrently with that of the station in a First Amendﬁlent challenge against the
constitutiona\'lity of the Communications Act of 1934); see also Virginia State Bd. of Pharmacy v.
Virginia Citizens Consufner Counsil, Inc., 425 U.S. 748, 757 (1976} ("If there is a right to advertise,
there is areciprocal right to receive the advertising."); see also Board of Educ v. Pico, 457 U.S. 853,
866 (1982) (explaining that "the right to receive ideas follows ineluctably from the sender’s First

Amendment right to send them™).

C. Capacity to Sue
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If these organizations are to be named as plaintiffs in this media challenge, they also must

have capacity to sue. Fed. R. Civ. p. 17(bj}, states that:

[t]he capacity of an individual...to sue...shall be determined by the

law of the individual’s domicile. The capacity of a corporation to

sue...shall be determined by the law under which it was organized.

In all other cases capacity to sue...shall be determined by the law of

the state in which the district court is held, except...that a partnership

or other unincorporated association, which has no such capacity by

the law of such state, may sue in its common name for the purpose of

enforcing for or against it a substantive right existing under the

Constitution or laws of the United States.
[A separate analysis of capacity is required for each potential plaintiff, whether an individual, a
corporation, a partnership, or an unincorporated association. That analysis is currently not possible

since the domicile or state of incorporation for each potential plaintiff is unavailable.]

Vil. POTENTIAL DEFENDANTS

The Federal Communications Commission ("FCC"), by virtue of its enforcement of the 1996
Act, and the United States Government ("U.S."), due to its enactment of the 1996 Act, should be the
defendants in the media challenge against the .1 996 Act. Potential defendants, which should .not and
are not required to be named defendants but may be joined as necessary and indispensable parties
or through intervention, include the corporations which have benefitted the most from the 1996 Act
and have greatly contﬁbuted to 1imiting the public’s First Amendment rights: Time W.arner, Disney,

Viacom, News Corp., Bertelsmann, and General Electric.
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A. Federal Communications Commission

The FCC should be named as a defendant in the media challenge because of its primary
responsibility in overseeing the media industry under the telecommunications acts, the direct impact
of its acts on the plaintiffs’ First Amendment _rights, and ité in involvement in carrying out the
court’s order and decision. Its absence as a defendant would impair its ability to protect its interests
in the 1996 Act.

The plaintiffs have a cause of action against the FCC since the Commission enforces and
regulates the 1996 Act, which is alleged to be unconstitutional because its enforcement has
thviolated the plaintiffs’ First Amendment rights of free speech and Fifth Amendment rights of equal
protection. The FCC should be named as an original defendant because it will be boun& to any.
Judgement that might limit the scope of or void the 1996 Act. Finally, the FCC should be named
as a defendant because if it is not a party, then the Commission’s ability to protect its interests in this
litigation, as the agency which is governed by and enforces the 1996 Act, might be improperly

impaired. Fed.R. Civ. p. 19(a)(2)(i), provides that a person must be a party if"... the person claims -

an interest relating to the subject of the action and is so situated that the disposition Qf the action in
the person’s absence may as a practical matter impair or iﬁpede the person’s ability to protect that
interest.”

B. United States

The U.S. should be named as a defendant because the Government has limited the plainiiffs’
First and Fifth Arﬁéndment rights, would be bound by the judgment, and its absence as a d'efendant

would impair its ability to protect its interests in the 1996 Act.

4387057 .v1 \R8858 1868 47




The Government’s legislation created and made the Telecommunications Act of 1'996, the
Federal law which plaintiffs claim is unconstitutional. The U.S. should be named as an original
defendant because it wiil be bound to any judgement that might limit the scope of or void the 1996
Act. Finally, the U.S. should be named as a defendant because.if it 1s not a party, then its ability to
protect its interests in this litigation, in the legislation that it created and made Federal Léw, might
be improperly impaired, _in violation of the Federal Rules of Civil Procedure.

C. Time Warner, Disney, Viacom, News Corp., and General Electric

The five major media corporations in the United States ("U.S. Five") are not required to and
should not be named as original defendants. However, even though a plaintiff has the-right to
initially decide who shall be the parties to a lawsuit, any of the five might be made parties by the
court through joinder or intervention.

1. [t is Not Beneficial to the Plaintiffs to Name the U.S.
. Five as Original Defendants

The U.S. Five should not be named as original defendants to the media challenge
because it may be possible to attain the remedies which are sought without the major media
corporations involvement. [f the plaintiffs succeed in this iéwsuit and the 1996 Act is held
unconstitutional, then the FCC and the U.S. will be forced to enact and enforce new and different
media regulations upon the entire industfy, which would include those that effect the U.S. Five.

Since they would be a party to the action, the FCC and U.S. would be bound by the court’s holding
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in regard to the industry regulations, which would eventually effect the U.S. Five, regardless of
whether or not the U.S. Five or any other media corporations were a party to the media challenge”.

2. The U.S. Five Need Not Be Named as Original Defendants

While the U.S. Five might be named as parties by the court after s_uccessfﬁl motions for
joinder by the FCC or U.S. or by a motion for intervention by the media corporations, it is not
necessary to name them as original defendants.

A failure to name the U.S. Five will not furnish grounds for dismissal of the media challenge
because "[m]isjoinder of parties is not ground for dismissal of an action. Parties may bé dropped
or added by order of the court on motion of any party or of.its own initiative at any stage of the

action and on such terms as are just”. Fed. R. Civ. p.21. Each of'the U.S. Five will probably be

able to be made a party to the media challenge litigation via joinder or intérvention. However
instead of conceding the issue now, it would be wiser to force them. to make £he motion for
intervention or have the U.S. and FCC make the motion for joinder and then for the plaintiffs to deal
with those issues when they are brought up. There may not be any motions for joinder or
intervention if the FCC or U.S. does not want the U.S. Five involved in the litigation or if any of the
members of the U.S. Five do not desire to be engaged in this lawsuit.
3. The Joinder [ssues Regarding the 1J.S. Five
While the U.S Five should not and need not be named as original defendants, they may be

individually added as a necessary party to the litigation through a motion for compulsory joinder.

*

Making the U.S. Five or any other major media corporation a party to this litigation would allow the
major media corporations to delay the litigation, use its financial and political influence to affect public opinion, and
give its large legal teams the opportunity to get invoived; all of which should be avoided as much as possible to give
the plaintiffs the best opportunity to gain the relief that they are seeking.
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However, the U.S. Five may not be individually added as a proper party through a motion for

permissive joinder by any of the named defendants, only by any of the plaintiffs.

Even though there is a general praciice that gives the piaintiff the right to decide who shall

be the parties to a lawsuit, Simpson v. Providence Washington Ins. Group, 608 F.2d 1 171,1174 (9%

Cir. 1979), éomgulsog Joinder allows for the plaintiff’s choice to be compromised when significant

countervailing considerations make the joinder of particular absentees desirable. Fed. R. Civ. p.

19(a) provides:

[a] person who is subject to service of process and whose joinder will
not deprive the court of jurisdiction over the subject matter of the
action shall be joined as a party in the action if (1) in the person's
absence complete relief cannot be accorded among those already
parties, or (2} the person claims an interest relating to the subject of
the action and is so situated that the disposition of the action in the
person's absence may (i) as a practical matter impair or impede the
person's ability to protect that interest or (it) leave any of the persons
already parties subject to a substantial risk of incurring double,
multiple, or otherwise inconsistent obligations by reason of the
claimed interest. If the person has not been so joined, the court shall
order that the person be made a party.

In this litigation, a motion for joinder would not be disrmissed because of a failure of any of
the U.S. Five to be subject to service of process; it can be shown that all of the corporations will be
subject to service through long-arm statutes in any venue since there is enough evidence to satisfy
mnimum contacts requirements of almost any venue in the United States because of their extensive
muiti-jurisdictional. activities.

Also, amotion for joinder would not be dismissed because of any claimed failure to maintain
the court’s subject matter jurisdiction of the Iitigatioﬁ. The lawsuit will be brought in thé U.S.

Distnict Court, which would gain subject matter jurisdiction of this litigation through federal
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question and not diversity; therefore compulsory joinder of parties may occur regardless of diversity.
28 U.S.C. §1331, 1367(a) (The district courts shall have original jurisdiction of all civil actions
arising under the Cohstitution', laws, or treaties of the United States; which extends to cover any
claims involving joined parties that are part of the same Constitutional case or controversy as the

original claim).

If there is a motion for joinder of any of the U.S. Five under Fed. R. Civ. p. 19, the court
should 1ssue an order to join that corporation because this litigation is designed to take away the
corporaﬁons’ interest which relates to. this action, which is their ability to own and control a
substantial portion of television and radio stations in the United States, without giving them the

ability to protectit. See also J ameé Wm. Moore et Al., Moore’s Federal Practice, §19.03[3], {4](3d

ed. 1999) (If the absentee has an interest in the action that could be impairéd or impeded..., [then]
the absentee is a necessary party). - See also Id. at §19.02 [2](c], 19.03 (If a party is considered
necessary under the analysis of Rule 19(a), the court must order joinder of that party).

If there is a motion for joinder of any of the U.S. Five corporations, a deterrﬁination of

whether or not that corporation is an indispensable party according to Fed. R. Civ. p. 19(b) will not

be required. According to Moore’s Federal Practice at 19.04[1], [2], joinder is only infeasible if.

there is no subject matter jurisdiction over the claims by or against the absentee or if the court cannot
acquire personal jurisdiction over the absentee through v'a‘lid service of process. Inthe present éase,
subject matter jurisdiction will not be an issue becaﬁse the Federal court gains jurisdiction through
federal question. Also, in this litigation, personal jurisdiction will not be an issue either because it

can be shown that all of the corporations will be subject to service through long-arm statutes in any
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venue since there is enough evidence to satisfy minimum contacts requirements of almost any venue
 in the United States because of their extensive multi-j urisdictionéi activities:
4. The Intervention Issues .Regzlirding the U.S. Five
While the U.S Five should not and need not be named as original defendants in the media
challeﬁge, they may be individually named as a party to the litigation through a motion for

intervention. There are two different ways for anyone to become a party through intervention:

intervention of right and permissive intervention. Fed. R. Civ. p. 24(a) addresses the requirements
for there to be an intervention of right:

Upon timely application anyone shall be permitted to intervene in an
action: (1) when a statute of the United States confers an
unconditional right to intervene; or (2) when the applicant claims an
interest relating to the property or transaction which is the subject of
the action and the applicant is so situated that the disposition of the
action may as a practical matter impair or impede the applicant's
ability to protect that interest, unless the applicant's interest is
adequately represented by existing parties.

In this litigation, the U.S. Five may not seek intervention of right through a statute because
the 1996 Act does not require any major media corporations to be allowed to intervene if the

Constitutionality of the act is at issue; therefore Fed. R, Civ. p. 24(a)(1) is not applicable in this

litigation. However, the U.S. Five may be able to seek intervention through a motion under Fed. R.

Civ. p. 24(a)(2). This media challenge is designed to take away the corporations’ interest which
relates to this action, their ability to own and control a substantial portion of television and radio
stations in the United States, without giving them the ability to protect it. Under these
circumstances, the court should grant a motion for intervention of right by any of these parties. See

Moore’s Pamphlet (@ §24.3[2] (An applicant for intervention must demonstrate that it has an interest
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relating to the property or transaction that is the subject matter of the action and that the disposition
of the action will, as a practical matter, impede or impair its ability to protect that interest). Ifany

of the U.S. Five seek an intervention of right, it must also show that its interests are not adequately

represented by one of the existing parties in order to satisfy the requirements of Fed. R. Civ. p.
24(a)(2). In this litigation there might be an argument that the U.S. Five’s interest are adequately
represented by the FCC and U.S. A Government body is presumed to adequately represent the

interests of its citizens. Moore’s Pamphlet @ §24.3[2]. However, this presumption is rebuttable if

the prospective intervener can show divergent interests. ‘Clark v. Putnam County, 168 F.3d 458,
461-462 (11* Cir. 1999). In the present litigation, there is the argumen;t that the FCC and U.S. are
representative of all ciﬁizen;, including te[evisioﬁ and radio station or network owners, which might
allow any of the individual U.S. Five corporations to show that because of its dominant position its
interest in this litigation will be divergent from that of other citizens, including other television and

radio station or network owners who have been foreclosed from the airwaves.

If any of the U.S. Five is denied intervention of right under Fed. R. Civ. p. 24(a), it may
attempt to intervene through permissive intervention. This form of intervention is decided by the

court according to Fed. R. Civ. p. 24(b), which provides:

(u]pon timely application anyone may be permitted to intervene in an
action: (1) when a statute of the United States confers a conditional
nght to intervene; or (2) when an applicant's claim or defense and the
main action have a question of law or fact in common... In exercising
its discretion the court shall consider whether the intervention will
unduly delay or prejudice the adjudication of the rights of the original
parties.

The individual members of the U.S. Five do satisfy the second portion of Fed. R. Civ. p.

24(b)(2), which allows permissive intervention if the party seeking intervention has a question of
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law or fact that is common to the litigation, because it has an interest concerning the television and
radio ownership rules of the 1996 Act. Nevertheless, the motion for permissive joinder might be
denied since the decision to permit or refuse intervention is within the district court’s discretion.
Moore’s Federal Practice at 24.10. See Daggett v. Commission on Governmental Ethics & Election
Practices, 172 F.3d 104, 110 (1* Cir. 1999) (when district court found that assistance of prospective
interveners could be obtained through amicus briefs or witness testimony, and that addition of clainis
w.ould delay case, it was not an abuse of discretion to refuse permissive intervention). In this
litigation, it appears that the U.S. Five might be able to try to assist and persuade the court to favor
the constitutionality of'the 1996 Act without being a named party, therefore a motion for permissive
intervention may be denied.
D. Bertelsmann
1. Bertelsmann Should Not Be Named as an Original Defendant
Bertelsmann, which has a rnaj'or inﬂuence in the print media induétry in the United States,
should not be named as an original defendant to the media challenge because the 1996 Act does not
deal with print media. Also, Beﬁelsmam’s television and radio empire is based in Europe. The
FCC and U.S. do not and cannot enact and enforce ownership rules that would effect any of
Bertelsmann’s television or radio holdings. ;
2. The Joinder and Intervention Issues Regarding Bertelsmann
Bertelsmann may not be made a party to this litigation through joinder or intervention under

Fed. R. Civ. p. 19, 20, 24 . It does not have an interest relating to the subject of the action which

is so situated that the disposition of the action in the person's absence may as a practical matter

impair or impede its ability to protect that interest nor does it have a claim or defense that is common
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to a question of law or fact with the main action. This is because the 1996 Act does not deal with
print media and because Bertelsmann’s television and radio ownership interests do not fall under the
authority of the FCC or U.S. since they are not based in the United States.

E. In rconclusion, the plaintiffs -should:name only the FCC and the U.S. as original
defendants in its First Amendment media challenge. It should not initially name the U.S; Five as
original defendaﬁts, even though they may be added at a later date through joinder or intervention.
Bertelsmann should not be named as an original defendant and also may not be added as a party

through joinder or intervention. ]
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- VIII. THE POSSIBLE VENUES

The plaintiffs, by virtue of 28 U.S.C. §1346, 1391, 1402, will be able to bring this media
challenge against the FCC and U.S. in a Federal District Court in the judicial district where any
plaintiffresides. The potential addition of any ofthe U.S. Five, or any alien media corporations with
similar characteristics to the U.S. Five, through permissive joinder or intervention should not have
an effect on the plaintiffs’ choice of venue. However, an addition of any of the U.S. Five throﬁgh
compulsory joinder might have an effect on venue.

A. Plaintiff’s Choice of Venue in Regards to Original Defendants U.S. and FCC

The plaintiffs most likely will be able to comﬁlence legal action in this media challenge only
in a Federal District Court in a judicial district where any p‘laintiff resides since the U.S. is listed as
a defendant.

1. Venue Issues Regarding the FCC

According to 28 U.S.C. §1391(e),
[a] c1vil action in which a defendant is... an agency of the United
States... may, except as otherwise provided by law, be brought in any
judicial district in which (1) a defendant in the action resides, (2) a
substantial part of the events or omissions giving rise to the claim
occurred... or (3) the plaintiff resides...
In this action, this statute applies since the FCC is an agency of the United States. The venues
available from subsections (1) and (3) would be easy to determine, but the venues from subsection

(2) would be difficult to determine because it would be hard to determine in which judicial district

a substantial part of the events or omissions giving rise to the claim occurred.
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2. Venue Issues Regarding the U.S. Override Venue Options Regarding the FCC
The issue of where a substantial part of the events or omissions giving rise to the claim

occurred does not need to be determined for venue purposes because subsections 28 U.S.C. §1391
(e)(1), (2) are not applicable since the U.S. is invoh}ed. 28 U.S.C. §1402(a) states that

[a]ny civil action in a district court against the United States under

subsection (a)[(2)] of section 1346 of this title [(which states that the -

district courts shall have original jurisdiction of any civil action or.

claim against the United States, not exceeding $10,000 in amount,

founded either upon the Constitution or any Act of Congress)] may

be prosecuted only: (1)... in the judicial district where the plaintiff

resides.
Assuming that the plaintiffs will be sceking an injunction only, plaintiffs’ claim will be brought in
a Federal District court under 28 U.S.C. §1346(a)(2) since the plaintiffs are seeking a claim against
the U.S. which is based on the Constitution under the First Amendment, the Fifth Amendment equal

protection clause), an Act of Congress under the 1996 Act, and is less than $10,000. Therefore, 28

U.S.C. §1402(a) applies and the plaintiffs may bring this action only in a judicial district in which

any plaintiff resides. See also Holtzman v. Richardson, 361 F Supp 544 (E.D.N.Y. 1973) (venue is
proper for all plaintiffs if only one plaintiffis a residént of the district). |

If the plaintiffs do seek monetary damages in excess of $10,000, they will not be asserting
aclaimina F ederal District court under 28 U.S.C. §1346(a)(2), thereby making the venue provisions
of 28 U.8.C. §1402(a) irrelevant. The plaintiffs may then bring suit in any of the venues discussed

in 28 U.S.C. §1391(e), which will include the District of Columbia.
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3. Change of Venue Issues Regarding the FCC and the U.S.

According to 28 U.S.C. §1404, venue may be changed to any other district court in which
the media challenge might have been originally brought. This would only be allowed upon a motion
for the convenience of the parties_and witnesses, by consent, or stipulation of all parties. In regards

to 28 U.S.C. §1404, since the choice of other venues will most likely be limited to one in which a

plaintiff resides, when counsel is selecting the plaintiffs to be named in the action there should be

a.concem to avoid the selection of a plaintiff that might be a resident of a Federal District or Circuit
which might not rule favorably for the plaintiffs’ claims. Therefore, having this action being brought
under 28 U.S.C. §1402(a) is important if the plaintiffs wish to évéid the venue being changed to one
that the plaintiffs rmight not desire.

B. Venue Issues Regarding Potential Joinder of U.S. Five

Ifany of the U.S. Five are added to the suit after a successful motion for compulsory joinder
under Fed. R. Civ. p. 19 the issue of venue might cause the suit to be dismissed because of the
absence of a party needed for just adjudication. In contrast, a motion for permissive joinder

according to Fed. R. Civ. p. 20 may be denied if the venue would be inappropriate for the potential

| party sought to be joined.

1. Venue [ssues Regarding Compulsogg_ Joinder

[fa party is added to the lawsuit through a successful motion for compulsory joinder under
FED. R. CIV. P. 19(a), 1t has the option to object to venue. If it does not timely object to venue,
then 1t has waived any possible objections to venue. Wright, Miller, & Kane, Federal Practice and
Procedure: Civil §1610 (3™ ed. 2001). However, if it does object to venue and the court rules that

the venue is improper, then that party shall be dismissed from the action. Fed. R. Civ. p. 19(a). If
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that necessary party is dismissed, then the court must make a determination, according to Fed. R.
Civ. p. 19(b), as to whether the party is regarded as indispensable. If that party is deeﬁaed to be
indispensable, then the action must be dismisse.d; however, if it is not deemed indispensable, then
the action rncay proceed without that party. To avoid the possibility of dismissal because of a failure
to joina Fed. R. Civ. p. 19(a),(b) paﬁy, the plaintiff must take into account which venues the US
Five may properly be a defendant in, which includes:

(1) a judicial district where any defendant resides, if all defendants
reside in the same state, (2) a judicial district in which a substantial
part of the events or omissions giving rise to the claim occurred, or
a substantial part of property that is the subject of the action is
situated, or (3) a judicial district in which any defendant may be
found, if there is no district in which the action may otherwise be
brought. 28 U.S.C. §1391(b)

To determine a corporation’s residency, 28 U.S.C. §1391(c) states that:

a defendant that is a corporation shall be deemed to reside in any .
judicial district in which it is subject to personal jurisdiction at the

time the action is commenced. In a State which has more than one

judicial district and in which a defendant that is a corporation is

subject to personal jurisdiction at the time an action is commenced,

such corporation shall be deemed to reside in any district in that State

within which its contacts would be sufficient to subject it to personal

junsdiction if that district were a separate State, and, if there is no

such district, the corporation shail be deemed to reside in the district

within which it has the most significant contacts.

2. Venue Issues Regardine Permissive Joinder

A motion for permissive joinder of a non-party member of the U.S. Five by a party may be
denied under Fed. R. Civ. p. 20 if the venue would be inappropriate for the potential party sought
to be joined. Therefore, in order for a motion for permissive joinder to be able to be granted, the

corporation which is sought to be joined must fulfill the venue requirements of 28 U.S.C.
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§1391(b),(c). If that party cannot be added due to venue considerations, then the action may proceed
without that party.

C. Venue Issues Regarding Potential Intervention by U.S. Five

Ifthere were to be an intervgntion of right or permissive intervention by any of the U.S. Five,
that corporation has waived its rights to question venue. Also, a motion for permissive intervention
might be denied if venue would be improper for the potential intervening party.

None of the U.S. Five corporations may object to venue, if added as a party through
intervention via Fed. R. Civ. p- 24 because an intervener cannot question venue. "In volﬁntarily
bringing himseif into the action he has waived his privilege not to be required to engage in litigation

in that forum." Wﬁght, Miller, & Kane, Federal Practice and Procedure: Civil §1918 (2d ed. 1986);

See also Trans World.Airlines. Inc. v. CAB, 339 F.2d 56,‘ 64 (2™ Cir. 1964). Also, venue issues
regarding a possible intervening party are not to be entertaine& by any of the existing parties during-
the proceedings for an intervention of right under FED. R. CIV.. P. 24.' Federal Practice and
Procedure 1986 at §1918. However, venue issues may be reviewed during pfoceedings for possible
permissive intervention by any of the U.S. Five. "Permissive intervention should not be allowed if
venue would be improper for the action with the intervener as a party." Id. The proper venue would
be those as stated in 28 U.S.C. §1391(b),(c). Therefore, ;ince there is the possibility that the venue
chosen by the plaintiffs will not fall under any of the § 1391 (b),(c) categories, then permissive

intervention might not be allowed.
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D. Venue Issues Regarding Potential Addition of a Non-U.S. Media
Corporation as _a Defendant

The addition of a non-U.S. media corporation as a defendant, either through intervention or

joinder, will not impact any venue issues. This is because "[a]n alien may be sued in any district.”

28 U.S.C. §1391(d).

E. In conclusion, when selecting a venue for their challenge to the current corporate-
dominated structure of the telecommunications industry, the plaintiffs may bring the aqtion n a
judic.ial district that any of the plaintiffs reside if the U.S. is named a defendant and the a.ction.is not
for more than $10,000; if'this is not the case, then the venue may be one 1n which a defendant in the
action resides, a substantial part of the events or omissions giving rise to the claim occurred, or
where any plaintiff resides. There will n_dt Be any venue considerationé regarding any potential
perrﬁissive joinde.r, permissive intervention, or interveﬁtion of right by any of the U.S. Five;
however, there might be venue issues regarding a potential compulsory joinder of any of the U.S.
Five. Also, there cannot be any venue issues regarding any potential intervention or joinder of any

alien media corporations.
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