Trial by television: |
Are we at the point|"
of no return?
by George Gerbner R
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Television reshapes the way we perceive veality. e
Before we allow TV in even o ‘ ' ' |
we must know more about ils ejfects on tnats |
and on our image of justice. oL
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T(‘]evision is moving into the American

’ élready--wat;ps public understanding of the

courtroom. The sudden rush seems to fly inthe
face of the known risks of prejudice, the cer-
tainty of endless litgation, a decision of the
Supreme Court, resistance on the federal Tevel,
and a vote last vear by the American Bar Asso-

ciation Io uphold its advisory ban on cameras

"in the courtroom,

Some speakers caIIed the A BA stand “arear
guard action long after the dawn of the elec-
tronic age.”"! Since television made its claims
on behalf of the public’s right to know, resist-
ant delegates appeared to be in a last-ditch

-._ defense against the inevitable march of free-

dom. In the most widely reported comment,

former FCC Commissioner and Washington -

attorney Lee Loevinger told the ABA delegates:
“You're fooling yourselves. I don’t think we

have any choice. We'll continue to get televi-
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sion coverage whether we like it or not.

Events may prove Loevinger right. Televi-
sion has already entered courtrooms in the
majority ol states or is about to do so for
“experiments” whose long-range effecis no
one is prepared to evaluate seriously. No mean-
inglul research has vet demonstrated the valid-
ity of arguments for television trials or the
benefits from trials already televised. No otie
has yet investigated the potentially far-reach-
ing social impact and institutional conse-
quences of plugging thé'admini‘;lration of
criminal justice mtoa system geared 10 enter-
tainment and sales, _

Our organs of public discussion, the mass
media, are hardly disinterested parties in the
debate. They are not motivated, to say the least,

to exposce their own blindspots and limita-

tions. As a vesult, the public debate has been
conducied on narrow, obsolete, and at times
misleading grounds.

¢ Freedom o report isnot the issue. Journal-
ists—both ‘broadcast and print—are free to
cover most trials, The fact that they choose to
report only a few of the most dramatic ones

Theauthor wishes 1o thank those who read earlier drafis of
this article and provided belpful criticism: Junice Bellace,
Jo Beandry, Piandd Bender, Cashy Boges, Michael Botein,
Stephen Burhank, Paul J. Fink, Ty Gross, jmliiiruh-
harn, Robert Lewis Shavon, ded Schiller, and Louis B,
Schwartz,

L. Bar Association Potes to Continue Its Banon TV and
Radio in Courts, N. Y, Tiaes, February 13, 1979, p. Al6.
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judicial process. Television trials would not -

“help that. They would only add audiovisual
~ spectacle and further dmmmcdnmsmn lothe _

reporting. .
-¢ Obtrusive equipment and courtroom deco-
rum are no Jonger issues. Video technology can

“beunobhtrusive and can even reduce the move-

ment of reporters during the wrial by providing

“monitors for them outside the courtroom.

e Even video recording is not the issue. .

Canon 3A(7) of the Code of Judicial Conduct

already permits recording of wials for edu-
cational purposes, so long as the tapes are
shown after the trial and all appeals have been

exhausted.

The only remaining_issue is whelhcr the
addition of video spectacle to the already exist-

- ing press and broadcast coverage would reduce:

orincrease the risk of prejudice and whether 1o
would correct or [urther extend the viewers’

- already distorted image of the court. Thatissue
‘has been addressed—and then ignored. The

Supreme Court has said that the sudden noto-

. riety of judges, jurors. attorneys, and defend-

ants and “heightened public clamor” would
“inevitably.result in prejudice.”® And preju-
dice could exiend far bevond the courtroom

“since television profoundly affects the social
‘and political climate and the institutional set-
_ting in which courts work,

-Altering the historic relationship

CTrials by television are likely 1o alter the his-
~toricrelationship between two institutions that

have largely divergentand partially conflicting
functions. Popiilar enterrainment and news via
mass media represent the conventional culural
pressures of the social order. The judicial proc-
ess, however, represents an effort to adjudicate
individua! cases according to law. That distine-
ton 1s. crucial to ihis whole discussion. '
In criminal cases, the most likely to be tele-
vised, a fair trial means deternmiination of guilt

©of the specific offense charged, and not, as in

general entertainment and news, whether a

person has done something bad for which he or

she should be punished. In fact, a mal must

proceed as independently as possible from

conventional moral pressures and the popular

clamor of the moment. Televising wials may
8. Estes v. Texas, 381 U.S, 532, 538-49 (1965),
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© Institutions,

“For heaven's sake, man, lock ashamed.
We're being televised ™
Drawmg by Levin:® 1979 The New Yorker Magazine, Inc.

erode independence of }udges todo justice in

each ease; 1t ‘would do nothing. to énsure

greater fairness that eustmg medla scrutiny

could not do.
The erosion of independence will be hard ro

track and difficult to measure. It will oceur as
television trials, despite any safeguards within -

" the court,? are selected and edited to fit the

existing patterns of ielevison. We may beon the -
verge of drifting into a major institutional -

transformation while assuming that we are
only making a few public-spirited adjustments.

A review of research on the impact of televi-
sion on American institutions shows that it has

reshaped politics, changed the natdre of sports
and business, transformed family life and the
socialization of children, and affected public
security and the enfoi;cemem of laws.5. The
debate over cameras in thie courts may be our

last opportunity to consider the evidence al- .

ready available on the influence of television
on puhlic images of law and the courts, and 1o

halt the rush toward televised trials until-we

can take a fresh look at the problem.

4. Even safeguards réquire vigotous enforcement,
. which is impractical. An analysis of the effectiveness of
ABA and state press-bar guidelines covering the release of
_pre-triad inlormation, and reported in Bar and press polls
w work “reasonably well,” found that 67.7 per cent ol the
stories violued the agreement. Tankard, Middleton and
Rimmer, Compliance with American Bar dssoctation Fair
© Trial-Free Press Guidelines, 56 Journavmat Q. -6k, 468
{Autmn 19749),

5. Comstock, The Impact of Television on ‘fmt’num
Sj orF Coxi, 12 (Spring 1978).
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Television as a system
Television is our common and constant fearn-
ing environment. Our children are born into

it. In the typical home, the [amily watches

more than six hours of TV a day in a ritual
-most people perform with little seiect:nly or
deviation.

Television demands no mobility, ixteracv or
concentrated attention. Its repetitive patterns
come into the-home and show as well as tell

- about people and society. Presidents, police- -

men, judges, spies and celebrities are familiar
parts of aselective, synthetic, symbolicenviron-

ment of entertainment and news in which we -

grow up and learn most of what we know in
comnon. .

‘Different kinds of programs serve the same
basic formula: they assémble viewers and sell
them at the least cost. The classifications of the
print era—the relatively sharp differentiation
hetween news. drama, documeniary, etc.—do

not apply to elevision. Heavy viewers watch .

more of everything. Different programs com-

_plement and reinforce each other as they enter-

- tainr the same audiences and repeat the same

“propositions about life and society. Most pro-

- gram formulas present different aspects of the

same symbolic world made to the same specifi- -

cations of television and its sponsots.
The process of socialization via entertain-
ment is an exercise in social typing. It sets the

norms of society by showing their frequent
violations. Offenders and their victims cast for

most dramatic atiention {or selected as “news-

worthy”) tend to be those who fit cstdbhshed-

precom_epuom &

L.essonsin ;usi.:ce and power
‘Most  acgon on television revolves around
some demonstrationyof justice and power. Vio-

lence, thestock dramaticdevice of thit demon-

stration, gives us the cheapest and quickest
lesson on who should get away with what
against whom. Two-thirds of all major dra-
matic charactersare involved in some violence,

~When women and minorites are involved,

. 6. See, e.g., Joues. The Press as Metropalitan Monitor,
. 40 Pug. Oeixion Q- 239 (Sutmmer 1976% Smith, Mythic

" Elements in Television News, 29 J.of Coa. 73 (Winter
1979): Graber, Is Crime News Coverage Fxcessive? 29 ] oF

Coar Bl (Sumaer 1979) Mishia, How Commerical Tele-

vision Networks Cover News of Law Fnjon.emwr!. 36
- JournAcsa Q. 611 (Autumn 1979), :




they are mare likely to be victims than victim-

izers, and ihey are generally underrepresented
and devalued in many other ways.” Casting

“and fate on television combine to present—and.

-to cultivate—a soctal structure typically ruled
by force and dominated by stercotypes.
According to a study of television drama and
the law by Albert S, Tedesco, crime on televison
is not only much more rampant than in real
Lile but also very different.® Television characs
ters are the targets ol crime about 10 times-as
often as peaplein the veal world. Nearly 41 per
cent of all wlevision crimes are murders; the

next leading crime amounts to only 5 per cent-

of all TV crimes. A disproportionate number
of victims are whites. {In thereal world, prop-
erty crimes are most common and a dispropor-
tionate number of victims.are blacks.)

Half of all television police make arrests
each week, and nine out of 10 times they solve
critae by making successful arrests. In real life
the clearance rate is about 11 per cent. Arrest
‘sends the suspect into a legal imbo. Tedesco,
confirming other investigators, found that the
police observe suspect’s rights in fewer than
two in every 10 cases.

Law in the world of television
Typical viewers of prime time and weekend
daytime network shows alone receive the les-
sons inherent in vivid images of an average of
30 police oflicers, seven lawyers, and three
judges every week.® But what do they learn?
A study of 15 prime time police programs
telecast in one-week found that in all but three
the enforcers of the law routinely committed
clear violations of constitutional rights.1? The
authors, an attorney -and a law professor,
conclude: '

7. 'Gerbner and Signorielli, WoMmzx AND MINORITIES IN

Trreviston Drama 1969-1978. Phitudelphia: The Annen-
b{rs; School of Commumnications. University of Pennsyl-
vania. 1569, ]

8. Tedesco, “Images of the S1ate in Characterizations of
Police and Legal Professionals.” doctony dissertation in

-progress, The Annenberg ‘School of Communications,

University of Pennsyhania, Philadelphia.
9. These figures come from onr daa bank based on the

. anmnual monitoring of network elevision drama since

1967. For a geaeral description. see Gerhner, Gross, Jack-
son-Beeek, Jeffries-Fox, and Signoriclli, Cultural Indica-
tors: Violesiee Profile No. 9,28 ). oF Conm. 176 (Summer
1978).

16. Arous and Katsh, How TV Cops Fluu! the Law,
Saturpay Review, March 19, 1977, .

The overall image that shows project is clearly -
one that is alien o the Constitution, Hardly a single
viewing hour passes without an illegal scarch, or a
confession obtained by cocrcion, or the failure 10
provide counsel. Warrants are not sought or issued,
and hardly any mention is made of notifying sus-
pecis of their right agaimst self-incrimination.

Scores of citizens uninvolved in the crime under
investigation are roughed up, shaken down, or
harrassed—by police. Homes, olfices, and cuars are
broken into regularly—by police. ... Every such in-

vasion of personal privacy wirns up the real, and

usually demented, criminal, or is justificd because
the victim was probably guilty of some crime any-
way. Honest, law-abiding citizens are miraculously

" mever hurt by these methods !

Theauthors wonder il the daily obliteration
of rights on TV may not be responsible for

_their casual violations in.real life and for the ’

growing pressuie on the courts to conform to
the tough ommniscience and omnipotence of

television justice.}?

On television, police are the law, virtually
isolated from lawvers and the criminal justice
system. ‘In 157 crime programs studied by
Tedesco a lawyer only once interceded in a
police action against a citizen.!®

Television lawyers are equally removed from

“real lfe. Consider these findings by Tedesco:

e Two-thirds work on criminalcases, mostly
murder, performing selfless service ddcndmg
needy.clients.

e Nine in 10television lawyers are wealihizer
than their clients. Few work for the corpora-
tions that in real life employ most lawyers. . -

@ Sixout ol 10 lawyersdefend clients wrong-

11, 1d., = 14,
12, Broadcasting codes requiring !h'u crime must notgo
unpunished provide 2 standard of justiceseen every day on

television that no real system of Taw enforcement can-meet.
{For ithe 1ext of those codes. see Cassata and Asante, Mass

CoMMUNICATIONS! PRINCIPLES AND PRACTIGES, Appe rndix
A.*"Fhe Codes.” New Yark: Macimillan, 1979.)

This idealired standard sets up courss as adisyppointing
experience; See Tie Pusnic Iaacy o ThE Cotrrs! Hicl-
LIGHTS OF A’ NATIONAL SCRVEY OF THE GENERAL PUBLIC,
JuocEs, Tawverspaxp-Comarexrry Leaners 17, Wilhiams-
buig, Va.:The Nagional Cener for State Courts. 1978,

Televised trials-selécted o conurast legal complexities

© with theswiftjustice of Perry Mason would exploit that

dissatisfaction. The suggestion that sich exposure might
hasten necessary yveform does not jibe with past pefor-
mance. A compsrehensive review concludes that “With few
honorable exceptions. journalists and broadcasiers de-
fauhied on their shligation w-edieate the public on the
issues of penal reform.” Schwviarz, Reform of the Federal
Criminal Laws: Issues. Tactics and Prospects, 1911 Duxk
L. J. 224 (19%7).
13. Tedesco, supran. 8.
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* fully accused and eventually acquitted.
. ® One-third of all television lawyers serve as
prosecutors. '

e TV lawyers rarely defend profesuonal

criminals (who always lose); when they do, the

lawyers are likely to be corrupt or criminal
thémselves.
The scenario of soctal typing and the confir-

mation of conventional presumptions—rather

than the judicial avoidance of all that—is the
substance of the law on television.

The mind of thé beholder

Television is also a primary source of our infor-
mation about occupations. On 2 test of occu-

‘pational knowledge children score signifi- -

cantly higher in their knowledge of rare voca-
tions -they see frequently on television than
theit knowledge of more common occupations
they seldom see on TV.! Children who give
television as the source also have more to say

about the professions. When we consider all
~ sources of information other than television

{but including conversation), we learn that .

less than half the children named other sources
for information ahout lawvyers and less than
one third named other sources for information
‘about judges.’s

The majority could not cite. any difference

between lawyers on ielevision and in real life; ™
73 per cent could not cite any differences

between judges on television and inreal life. As
the researcher noted, ... viewing of television

“was found to cultivate an understanding of the
world of law enlorcement consistent with tele-

~ vision’s somewhat inaccurate poruayals.”16

Is there any way to calculate the effects upon
adulis? Research conducted so far can show the
background of ‘television-cultivated concep-
tions of social reality into which televised trials
will have to fit. The research found thar expo-
sure to television cultivates a heighiened sense

of living in a mean and violent world. Agrin,

I+, DeFleurand DeFleur, The Relative Contribution of
Trlevision as a Learning Source for Children’s Qccupa-
tional Knowledpe, 32 Am., Soc, Rev, 777 (October 1964).

15, Jeffries-Fox, "Televisions Contribution to Young
People’s Conceptions about Qccupations,” unpublished
doctoral dissertation, The Annenberg School of Comnmun-

ications, University of Pcnm}h.mm Phlladdpln V(1978).

- 16, 1d., a1 2089
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consider these findings.17 .

-® Hleavy viewers (compared to light viewers !

in the same age, sex, and socio-economic|

grouips} exhibit a consistently higher degree-of'%

insecurity, mistrust, and quest for protection.

e They give higher estimates than light view- -
ers of their chances of encountering violence,

the proportion of violent crimes, the nurmber
of people involved in law enforcement, the

“danger of walking a city streetat night, and the

number of times policemen use their guns. -
e They are more likely than light viewers to

. agree that people just look out for themselves,
try to take advamage of others, and cannot be:

trusted.,

e And they are more likely than their hght i

vmwmg neighbors to seek protection and take
protective measures themselves. All in all, tele-
vision viewing appears to cultivate relatively
anxious hard-line attitudes among vViewers of
most types, particularly the young.

Are trials made-for-TV?
But if television begins broadcasiing trials,

-won’t it give a more accurate portraval than

Fiction? Probably- not. Selected courtrooms
will become program originating locations,

transporting the sights and sounds of real

courtrooms’ Irito millions of homes condi-
tioned to a weekly ritual of courtroom and

N

crime drama. Trials will be picked and edited - |

to fit that dramatic ritual.

The problem is that the opaque reality of the

courtroom is less iluminating of the judicial
process than is translucent fiction. One must
go behind the scenies to see how things really
work. Surface appearances are more likely to
conceal than toreveal how the judicial system

operates. Felevisionwill create popular spec-

tacles-of great-appeal but deceptive authentic-

ity as 1t selects and interprets trials to fit the

existing pattern of law in the world of television,
Indeed, the media have already recognized
that the public, so'woeefully misinformed about

the courts, is not very interested in thé issues -

that really occupy the judicial system. Fhe ex-
ceptions areafew highly visible and politically

charged controversies such as desegregation,

17. For the most recent reports, and relerences 1o pres
viows stuidies, see Gerbner, Gross, Signorielli, Morgan, and
Jackson-Beeck, The Demonstration of Power: Violence

" Profile No. 10, 29 }.or Com. Y77 (Sumimer 1979),




The purpose of open
trials is to help
protect the accused,
‘not to entertain or
even to educate.

prayer in the public schools, capital punish-
ment, abortion, and “coddling” defendants in
criminal cases.’® Public interest 100 often re-
sults from publicity the media give 1o claims of
judicial excess and leniency, and [rom or-
ganized groups objecting to the enforcement of
laws they dislike in the {irst place.

Television thus represents a process that sets

cultural norms and generates anxiecties and
insecurities that can [ind release in deperidence’
on stroug authority and in harsh or repressive -

measures. These social functions of media
competc and conflict with those of the courts.
The history of troubled relations between. the
two institutions shows a precarious balance
reached at great cost over the centuries.,

Institutions at cross-purposes

Entertainment is the cultivation of conven-
tional morality It “entertains’ the basic values
and naorms of the community and cultivates
conformity to those norms. An important part

of that process is the exploitation of popular -

prejudices and the culiivation of publicssup-
port for the suppression of threats and chal-
lenges to the soctal order,

From the arenas of the Roman empire tothis

. very day, show trials, highly publicized confes-

sions, public tribunals and executions have
- helped to reaflinm the legitimacy of contem:-

18. Schwartz, supran, 12,

shows in London justemerging from the Mid-
dle Ages were public executions, and

even after these were abolished, avendance at mur-
der trials remained as a more socially restricted buy
nevertheless much sought-aller entertaimment, A
visit to a hanging might well, one presiunes, have
followed a gemtle prodding with a stick of some
madman at Bedlam. ¢

The great show trials and public confessions

_ of the twenticth century occurred under dicta-

torships and during periods of witchhunt in
democracies. They were a part of the entertain-
ment _mainstréam, now joined by much of
what we. call news, compelling altention, ex-
pcisinv deviation, spreading fear, and cultivat-
mg conformity.?®

- The struggle to remove mals {rom the pub-
lic ‘arena parallelled the light against secret
proceedin‘gs, the Star Chamber. In fact, the two
are sides of the same coin. Arbitrary power
wants no public witness to its' private delibera-
tions but needs all the hoopla it can get 1o
légitimize its actions.

The integrity and mdepcndence of judicial’

‘proceedings serve 10 protect-the accused from
.both arbitrary power and public prejudice.

The purpose of open trials is 10 help assure
observance of these protections, not to'enter-
tain or even o educate. -

Why Canon 35 was adopied

General entertainment and specific rights have
never mixed well. Chief Justice Earl Warren
pointed-outin Estes v Texas that “In the early
davs of our country’s development, the enter-
rainment a trial might provide often tended 1o
obluscate s properrole.”?? And he continued,

_ citing other accounts:

The people thought holding. eourt one of the
greatest performances...the country folk- would

cerowd in for ten miles to hear these-‘great lawyers’
-pléad; and it was a secondary mater with-them

whether he won. or lost his case, so long as the
plmdmrr was loud and long.
In early frontier America, when no motion pic-

19. Haskell, Yesterday's Today Show, N. Y. Rev. oF
Books, Qctober 12, 1978, p.55.

20. The most recent state 1o use wlevision ials ina”
systematic way 3s the new hlamic government of Tran
which broadeast them and afved “*full confessions™ nightly

~on television: 2 Convicted of Torture Face Tran l"mng.,

. . . . © Squad,” N.AY. Tesmes, Tune 25, 1975, o A4,
porary values. The most widely frequented ! ] Lo

21. Estes-v. Texas, 381 U S. 532,

570-7) (Warien, ..,
(‘Ol\gunmg,)(]‘)(n) o
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tures, no television, and no radio provided -enter-
tainment, trial day in the country was like fair day,
and from near and far citizens young and old con-
verged on the county seat. The criminal trial was the

theater and spectaculum of old fural America. . Al

wo easily lawyers and judges became part-time
actors at the bar._ . 2

-When functions of public entertainment
and civic responsibility shifted to the press,

new problems emerged. Crime and court re-

_ porting were the big guns in the circulation
wars of the 19th century. They were also wea-
pons of the press on the way to establishing

itself as the organ of business community’

rather than of local governments and parties

22 Hd.

news _reporung. In 1927,

upon whose patronage it had once depended.
In -that process the press shook up some
bloated and venal local administrations, police

“-amd court systems. But it also assumed the
responsibility for conducting trials by news-

paper for what James Gordon Bennett of the’
New York Herald called the “*living Jury of the
Nation,” ignoring the essential contrast be-
tween jury box and arena. -
Things became so bad that the American Bar
Association appointed a special committee in
1924 to curb: “unwholesome tendencies” in
: the committee re-
ported that “Thete can be no more opportune
time than the present for the press to cease
making- vulgar amusement of “‘our law en-

«

Do the media defend the rights of others? !f

With the prospect of TV rather than the courts | ‘ward and Scott Armstrong.?

calling the shots, it may be instructive to con-
sider the record of the press in using its vights
to defend the rights of others—especially those
with no money, clout, or popular appeal.

~ A study of metropolitan newspapers’ cover-
age of First Amendment cases before the Su-
preme Court shows considerably gredater con-
- cern with pressrights than with the other basic
- freedoms. The study suggests that press advo-
cacy of freedom: is largely self-serving and
could not be expected o help uphold rights
inimical or irrelevant to its own.! '

The press also has a poor record of using
information made avatlable by the courts. Of
the 139 most signiflicant decisions announced

“by the California Supreme Courtin 1972, a
sample of 10 state daily newspapers showed
that they published reports on only one-fifth of
the cases. Only conflict on the court helped
draw press atterition to a case.? The [irst time

the media ever paid sustained and compelling -

attention to the U.S. Supreme Court, even
going o the extent of serializing the story, was
the appearance of the personalized account of a
thousand leaks, The Brethren by Bob Wood-

L. Hale, A Comparison of Covevage of Speech and Press
Verdicts of Supreme Court, 36 joL ryvatssy Q. 88 (Spring
1979).

2. Hale, Press Releases vs, New. spaper overage of Cali-
fomm Supreme Court Decisions, 55 }mm\ arsy Q. 696
{Winter 1978).

3. Armstreng and Woodward, Tue Bur.nmﬁ:i. New
York: Simon and Schuster, 1979, '
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or both,

Int the most sensitive area of citizens’ rights,

- the area of crime reporting, the media work
closely with the police and generally follow

what one survey of research calls “the police I’
version of crime.” Most studies agree ‘that
crime news generally gives a misleading and
prejudicialaccount of the frequency and nature
ol.crime in a community>and that such cover-
age provides the media “with a vehicle for
communication to readers of the necessity for
strong social controls.”® ' :
Broadcast coverage is, if anything, the maost |
slanted toward the police view of dué process,
especially singe the minicam gave crews the

~ability to follow police tips-to the field and to

concentrate on the violént and the spectacular.

‘A H-week survey of community coverage found

the programming “often arbitrary. superficial;

" a casyalty of “theso-called ‘realities’

of the TV industry....”? :
—GCrorge Gerbner

4, Sherizen. Social Crention of Crime News; Al the News
Fitted to Print, in Wincik, ¢d., Dev LANGE AND Mass Mebia
292 Reverly Flills, Califomiar Sage, 1978,

5. 8¢e, e.g.. Jones, The Press as Helmpu[:mn Maouttar,

. 40 Pua. QpixioN Q. 239-11 (1976).

6. Lippmun, The Law of Contempt: Fair jurv Trials

and Free Press in Australia, 3 Avstraniax SCAN: Jovrnan |

or Husman Comumunicarnion 20 (December 1978- M.iy
1979).

7. Public affeirs weak tn New York, savs New School

report (a sitrvey by the Lab for Public Affuirs Television at

the New Schobl's Center for, New York (‘m Afmxr-.), 1
-Buo,mu\srl\c. February 20, 1978, p. 60
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forcemet instinntions...."" Instead, however,

crime photagraphers entered the courtroom
and disrupted proceedings and even sneaked

- pictures of convicted murderers dying in the

eleciric chaie®

The 1935 wrial of Bruno Richard Haupt-
mann, accused .of kidnapping the 20-month
old son of Anne and Charles Lindbergh, at-
tracted an army of reporters and photogra-
phers.2! The ABA called the Hauptmann trial
“the most spectacular and depressing example
ol improper publicity and prolessional mis-
conduct ever presented to the people of the
United Statesin a criminal trial.”? Asa result,
the ABA passed Canon 33 in its Canons of

Judicial Ethics, a ban on cameras and micro-

phones in the courtroom,2
"But it took two more landmark cases to edu-
cate the public—at least for a while—about the

threat that television poses to justice. One was

the 1954 murder trial and conviction of Dr.

Sam Sheppard; the other, the 1965 swindle trial

and conviction of Billie Sol Estes.?” Both con-
victions were eventually reversed because of
massive, pervasive and prejudicial publicity.

TV as an ‘irrelevant factor

A “circus aumosphere” prevailing at the Estes
trial is often considered the cause of the reversal

"of the conviction. Actually, however, other con-

siderations, as valid today as they were then,
weighed heavily in the decision of the Court,

Indeed, My Justice Harlan was of the view -
that *“a circus atmosphere” was not the prob- .
dem in Estes:

Cables. kleig lights, interviews with principal
participants, commentary on their performances,

“eomnimercials”™ af frequent intervals, special wear-

ing apparel and makeup for the tnal participants—
certainly such things would not conduce 1o the
sound administition of justice by an acceptable

statdard. But that is not the cise before ws. We must

judgetelevisionas wefind it in this trial—relauively
unobirusive, with the cameras contained in a booth
at the back of the courtroon:

23, Floven, The Camera Conmes to Court, FREEDOA OF
Inrorymamiox Cexter Rerorr No. 3960, University of
Missouri (Orteber 1978). :

M. R .

25, Francois, Mass Menia Law Axp RecULatTion 272
{second.editiont. Columbus, Ohio: Grid, Inc., 1978,

26. #d., at 307,

27. 1., m 2754,

28. Estes v Texas, 381 11.5. 532, 588 (Harlan, J., concur-

L oring) (1865).

1 - ‘Itisonly the
notorious trial which -
will be broadcast,’
Justice Clark warned

‘in Estes v. Texas.

Mr. Justice Clark's opinion for the Court’

also noted features whose relevance only in:

creascd in ume.2* He acknowledged that the
Sixth Amendment guaranteéés a “‘public trial”
to the “accused.” '

It is said, however, that the freedoms granted in
the First Amendment extend the right 10 the news
media to ielevise from the courtroom, and that to
refuse o honor this privilege is to disaiminate
between newspapers and (elevision: This s a mis-
conception of therightof the press... The television
and radio reporter has the same privilege, All are
entitied to the same rights as the general public®

Television does not contribute materially to
the courts ohjective of ascertaining the truth,
Justice Clark argued. Infact, hesaid, theintro- -
duction of TV represents “the injection of an
irrelevant factor into court proceedings....”'3!

It 15 the sensational wrial that most people
will actually see, Justice Clark-warned,

...From the moment the mal judge announces

- that a case will be teievised it becomes a cause cele-

bre...Thewhole communiey: including prospestive
jurors, becomes Interesied in a1l the morbid details
surrounding tt... And we must remember thatrea-
listically it is only the notorious trial which will he
broadrast because of the necessity for paid spon-
sorship.®?

- 29 Id., a1 538-519.
30. 1d.
31, id.
3204,
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And theeffect upon justice isalmost inevitable,

...H a community be hostile to an accused, a

televised juror, realizing that he must return 10
neighbnrs who saw the trial themselves. may well be
fed ‘not to hold the balunce mce clear, and true
between the State and accused..

.But we know that dl‘ill‘dC[l()ﬂs are not cansed
'solelyby the physical presence of the cameras and it
Ctelltale red lights. Tt is the awareness of the fact of

telecasting that is feli.. . throughout the trial.

«.. The impact upon a witness of the knowledge -

that he is bemg vxewed by a vast audlence is sunph
incalculable.. : .

Justice Clark acknowledged that newspaper
coverage results in some of these same prob-
lems, but he said that “the circumnstances .and

extraneous mflucnces...m the te!ensed trial

are far more serious.’

Television would put new responsibilities .

on the trial judge, too. “[ITt is difficult o
remain oblivious to'the pressures that the news
media can bring to bear on them both direcxlv
and through the shaping of public opinion,’

Justice Clark wrote.® As soon as one judge
permits telecasung, other judges—espeaalh_

~elected ones—could hardly resist the'pressures

to do the same. :
Finally; Justice Clark said, the defendant
would suffer if television were introduced.

A defendant on trial fora specific crime is entitled

to his day i court, not in a stadium, or ity or
natiomwide arena. The heighiened public clamor

resulting from radio and television coverage wiil
inevitably resultin prejudice. Trial by television is,
therefore. foreign to'our system. . 33

“The trend foday

The drawing power of the Watergate impeach-

ment hearings and the lure of sensational trials
has lately led to mounting media pressures.to

.open the courts Lo cameras. Bu[ look at what
has happened so far,

e In an Ohio case, the delendant, charged
with the rape and murder of a nine-year-old
girl, was allowed to be hypnotized during the
examination, crmtmg high viewer mleust in
the trial %

As soon as one judge

permits telecasting,
others can hardly

resist the pressures

~ to do the same.

T o gt e e e

- @ Hustler magazine owner Larry Flynt was
shot during a recéss of the televised wial in
which he was charged with distributing obs-
cene:material 37

“@ The murder-robbery’ trial of 17- -vear-old
Ronny Zamora, televised during a one-year

“experiment”

“on-trial’’ in a novel defense, Zamora’s
attorney charged that TV had induced his
insanity through “involuntary subliminal in-
toxication.” Ratings reportedly exceeded those
of the Johnny Carson Show.*

In an effort to limit some of the ad\ erse ef-
fects of broadeasting, several states—including
Florida, Wisconsinand now Jowa—give their
judges thie power to-decidewhether to turn off
‘the-cameras for a particular witness or a par-
ticular case. Florida, for example, allows a
judge o exclude electronmic media if he {inds
that such coverage will affect a particular per-
son much differently than it affects other

people—and differently from the wavs in -
“which print media affect him or her?® Jowa

allows the judge to refuse media coverage if a

" 33, Id.

31 M,

85, Id.

36. White, (‘rmwmc inthe Courtroom: A U'.5. surw’} 60
JourmArIsM: Mu\orn.\?m 30 (April 1979).
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_ in the state of Florida, becamea
national media sensation because television
CwWas




~witness can show “good cause.”*® Buthowcan -

a witness or dfefendant posibly know, let alone

~ show, such a thing?

Already the Florida District Cour[ of Ap-
peals has overturned a conviction because the
judge allowed the trial to be covered despitean
objection and without “a full evidentiary hear-
ing on the possible eflects of coverage.” In
another Miami case, a delendant has appealted
a §1.6 million judgment on grounds that the
jury returned a “newsworthy verdict in hope
and expectation that they would receive further
television coverage.”*2 And now a case {from
the Florida “experiment” is headed for the
U.S. Supreme Court, which will soon decide
whether the presence of television.denied the
defendants a fair and impartial rial.® '

The current offensive

Camera crews are not journalists; they are .

union technicians hauling and handling costly
equipment whose every move and minute
must be carcfully budgected. Soon after the
Florida “experiment” was declared a success,
television prepared [or the big push, ABC's
Steve Tello, who bad run the broadcast pool for
the groundbreaking Zamora alfair, was as-
signed to the biggest show yei in the line.of
legal spectaculars, the muliiple college-girl sex
murder trial of Theodore Bundy.,

With its harid and intimate details and type
casting fitting the dramatic media pattern,
Bundy becarse the first nationally televised,
courtroom-originated, real-life horror show of
the new era. ht cost ABC an estimated $2 mil-
lion to field the crew and carry the event, a
good investment by program cost and ratings
standards. The judge, Edward Cowart, pro-
nouncing his third death sentence, called the
coverage “‘the most accuraie reporting of a
trial.”¥ Bundy denounced the coverage and
claimed that he had been victimized by media

10, Supreme Court of lowa, Grder No. 63674, “In the
Matter of Media Coverage of the Courts™ (November 21,
1979), which revises Canon 34 (7} of the lowa Code of
Judicial Conduct, ¢ffective January' 1, 1980,

41, FREEpon OF [NFORMATION NG, |, University of Mis-
souri {September-Ociober 1979).

42, BroapcasTtixe, October 17, 1977, p. 25,

13, Cluandler v State, 366 S0.2d 64 (Florida District
Courntof Appeals 1978), appreal dismissed and cert. denied.
396 S0.2d 1157 (Florida 1979, siay of mandate granted,
{January 11, 1950 (Powell, ., in chambers).

4. Variery, October 31, 1979, p. 73,

“and were reported

“sharks."” Broadcasting magazine declared “Ver-

dict Is In Favor Of TV In Bundy Trial.”"

Emboldened by their success and impatient
with legal inhibitions, the media have launched
a new offensive. An example was the careful
staging ofa demonstration of “cameras in the
courtroom’’ atthe August 1979 Dallas meeting -

- of the American Bar Association. Invited by the

ABA, featuring a debate and a mock TV trial,
the demonstration was desighed 1o show, in the

 words ol National Association of Broadcasters -

President Vincent T. Wasilevsky, “how elfec-
tively theelectronic media can operate without.
any interlerence with the dignity and decorum

" of theproceedings.’ ™

Steve Tello of Zamora and Bundy fame was
again pressed into service. Learning a lesson
from Atlania, camera crews donned pin stripes
“almost indistinguishable
from conservativelv dressed ABA members.”'17
Cables were tucked down air conditloning

ducts. The formal briefs used in- the mock
~ appellate proceedings were included ina book-

ler entitled “Cameras in the Courtroom: A Pres-
iderrtial Showecase Program” and distributed at
the convention. In an article headlined “TV in
its Suntay Bést for ABA demonstration,” Broad-
mstiﬁ‘g,conéludcd:' “No muss; no-fuss: It was
anexample of what elevision technology and
professionalism ¢an do n 1979.7748

The next show was the February 1980 con-
ference of Chicf Justices in Chieago. Thistime,
Steve Tello starred .in front of, as well as
behind, the camieras, showing assembled chief
justices the silent working of the Bundy trial
cameras. Judge Cowart himself explained the .

neéd for letting-the television industry partici-

pate in_the courtroom rule-making. process.
Tello then wrned on the videolape recorder
and played thetape of the meeting justending
“emphatcdlly making the point that the pres-
ence of the TV.cameras—although announced
at the statt—had had no -ap‘pr(’riab]'e effect on
the meeting.™8 '

And so the bandwagon rolk on its road of
non-sequiturs, inisplaced demonstrations, seif-
serving tests and generally flawed “experi-

45. BROADCASTING, August 6. 1979, p. 29,
16.-Broapcasming, July 30, 1979, p. 69.
. 47, Broapeasming, Angust 20, 1979, p.36.
8. M.

.49, VaRIETY | (Fcbm(n) 6, 1980).
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ments’”
e\aluauon

At the point of no return

Television presents a coherent world of images
and messages serving its own institutional in-
terests. The question is whether the judiciary
should be enlisted to add further credibility to
media mythology. Plugging courtreoms into
the television system can niake them append-
ages of thatsystem. Once televised trials attract
a large national following, the process will be
irresistible, cumulative, and pmbdbly irre-
versible,

The scenario unfolding now is what Chief
Justice Warren warned against when, agreeing
. with the majority in Estes v Texas that “the

televising of criminal trials is inherendy a
denial of due process,” expressed the addi-
tional view that the case at hand was only “a
vivid illustration of the inherent prejudice of
televised criminal trials.”30 Therefore, Warren
“wished to “make a delinitive appraisal of tele-
vision in the courtroom.’ !

~In doing so, he predicted with uncanny fore-

sight the entertainment pressures upon the

selection and treatment of wrials; the impact of

notoriety upon participants, including jurors
returping to their communities; the problem of
impartially re-irying a case after wide national
exposure; and the likelthood that defendants
who have atiracted public interest and {ind
their “‘trizl turned into a vehicle for television

-arc the very persons who encounter the great-
est chfftcult} insecuring an tmpartial trial even
without the presence OE television.’'s?

In his conclusion, Chief Justice Warren re-

peated the important point that the purposes
of the media and the courts are very different. -

ftihe television industry, Tike otherinstitutions, has
a proper area of actividies and limitations beyond
which it cinnot go with its cameras, That area does
not extend into an American courtioont.,. Where
the lives, liberty, and property of people are in jeo-
pardy, television representatives have only the rights
of the gencral public,
ohserve the procredings, and thereaftér,
choose, to report them, 3% :

il they

50. Estes v Texas, 381 ULS. 532 {1963) {“.mcn Gl
. (‘on(ulun[.,)

5L Id.

52, K., 576-717,

58. M., at 38586,
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that permit no controls disproof, or

namely to be present, o

Without a doubt television has enriched the
horizons of many who have been out of the
cultural mainstream since the coming of print-
oriented culture, It sometimes offers superl
1sight and enlightenment. Indeed, tthas even

~ provided dramatic reenaciments of great mo-

ments in judicial ‘history, going behind the

"~ scenes {o 1lluminate the invisible but all-im-

portant principles of justice in a calmer histor-
ical perspective. But telecasting of live trials—
television at its spontanesus best—would not
encourage that kind of dispassionate analysis.

The political opportunities inherent in the
shifting balance of powers will become more
and more compelling. About 10 per cent of the
electorate can now identify any judicial candi-

date during an election. A television trial can

easily multiply that recognition factor for a
candidate. (Will others ask for equal television
trial time?) As a system of mutual accommoda-
tions and pay-offs develops, conwrols and inhi-
bitions are likely to fall by the wavside,
Neither history nor existing research sup-
port the contention that televisioncoverage of
courts would enhance fairness, protect free-
dom, increase public understanding, or pro-
mote needed court reform. Only an immediate
moratorium on televising trials can give us the

" gime and the opportunity we need for respon-

sible action.

In the face of demonstrated conflicts and
incalcuiable risks, the burden of proof must
shife from the potential victims to the pro-
ponents of trials by television. An independent
scientific investigation 1s what we need now,

“both 1o analyze a representative sample of tele-

vised trials and ségments of trials and to assess
conceptions of the judicial process that 1elevi-
sion trinls cultivaie in the minds of the viewers,
as well as the minds of pardeipants. Unuil we
undertake such research and until ftdisproves
reasonable expectations about TV's clfects, we
should prevent television from remaking our
systemr of justice in its own fmage. : O
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